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From access to the courts to the right to an effective remedy:
A European perspective of modern procedural challenges.

L’autore compie una dettagliata analisi dei problemi attuali in tema di diritto di accesso al
giudice.

The author carries out an in-depth analysis of present access to justice issues.
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1. Introduction.
One of the more significant and remarkable aspects of Europe's recent process of legal
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integration is that national procedural law is no longer an impermeable, autonomous legal
system. Though it will and it should keep its respective cultural as well as technical peculiarities
it has, under the auspices of Europe, being opened to new influences. The law of civil
procedure in some of its eminent fields and in some significant parts has left its national
confines not only because Member States enjoy no absolute procedural autonomy, but
because a formative input has come from a variety of important sources.

One might start mentioning the contributions of Community legislation.

From the loose bond of Article 220 of the Treaty of Rome (1958)? to the declared aim in Arts.
61 and 65 of the Amsterdam Treaty (1999) to establish and implement a European Judicial
Area, civil procedure and, more generally, access to justice, has increasingly become part of
the European integration efforts. Just as it was sought necessary to ensure the free movement
of judgements to facilitate integration in Europe, so the aim to promote fair resolution of
claims became a desirable objective. European Regulations and Directives in subject matter
areas like consumer protection and enforcement of intellectual property rights, public
procurement and antitrust, to mention just a few, have set out specific obligations on Member
States with regard to a number of procedural issues determining standards that go beyond
traditional policies and provisions of domestic procedural law?. New forms of judicial
cooperation between courts of the EU Member States by means of direct communications
(and under the abolition of the public policy reservation) not only have introduced welcomed
improvements for litigants. Judicial assistance by means of direct communications has also
received praise because of its potential « Integrationsfunktion » or, as French authors rightly
observed, its possibile effect “ [de produire] une harmonisation en donceur des pratiques
judicaires en matiére de [procedure civilelpar imprégnation mutuelle”®. Today, Article 81 of
the Treaty on the functioning of the European Union, as modified by the Lisbon Treaty,
indicates access to justice as a fundamental objective that (although primarily in the cross-
border context) points to the need of eliminating obstacles to the good functioning of civil
procedure and implies the creation of an effective procedural law capable of covering not only
cross/border civil litigation in all its aspects.

A crucial input has certainly come from the case-law developed by the two European Courts
within the last fifty years by way of remarkable judicial activism and jurisdictional cross-

1 Article 220 of the Treaty of Rome (1958) provided: “Member States shall, in so far as necessary, engage in negotiations with
other with a view to ensuring for the benefit of their nationals (...) the simplification of the formalities governing the reciprocal
recognition and execution of judicial decisions and arbitral awards”. The groundbreaking result of these negotiations was the
“1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and commercial matters”. A fundamental
pillar of the new European order in the field of civil justice.

2 See N. TROCKER, La formazione del diritto processuale europeo, Torino, 2011.

3 D. Leseau & M.L. NIBOYET, Regards croisés du processualiste et de l'internationaliste sur le réglement CE du 28 mai 2001 relatif
a l'obtention des preuves civiles a I'étranger, in Gazette du Palais, 2003, p. 222; B. Hess, Die Integrationsfunktion des
Europdischen Zivilverfahrensrechts, in Praxis des Internationalen Privat — und Verfahrensrecht, 2001, p. 389.
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fertilization which has contributed to the creation of an important body of supranational
principles standards and guarantees that improve the level of judicial protection enjoyed by
individuals. National rules of procedure and remedies have undergone significant
transformations. The association between rights and remedies has become one of the key-
features of Europe’s judicial “constitution”?.

One might even say that more than on the growing body of directives and regulations enacted
by Europe's lawmakers, European civil procedure is built upon fundamental principles,
guarantees and rules “discovered” and developed through the vigilant activism of two
supranational judicial bodies. And it is this experience of Europe's evolving legal culture and
legal integration that deserves to be carefully considered®.

The existence in Europe of two supranational judicial bodies with, at least in part, overlapping
jurisdiction - the European Court of Human Rights and the European Court of Justice - could
well have created a “battle of judges”. Instead, the two judicial bodies have developed a
constructive relationship; and the spirit of mutual trust has not only paved the way for a
remarkable jurisdictional cross-fertilization, but has contributed significantly to the creation of
a European ius commune in the field of fundamental rights. As we will see, a striking example
of this “jurisprudential dialogue” between the two Courts can be found in their case law on
issues regarding the right to effective judicial protection.

In fact, one of the primary sources of inspiration for the European Court of Justice in its history
of “discovering” fundamental procedural rights as unwritten principles of EU law has been the
text of the European Convention on Human Rights (ECHR). As far as, in particular, the right to
effective judicial protection and the right to an effective remedy are concerned, the
Luxembourg Court has on various occasions referred to the Articles 6 and 13 ECHR. The
European Convention has also been used as a highly compelling support for the obligation of
the Member States to ensure the effectiveness of Community law under Article 10 of the
Treaty establishing the European Community®. And long before Treaty provisions have made
the link between the EU and the European Convention on Human Rights (ECHR) all the more
visible providing that the Union shall respect fundamental rights, as guaranteed by the
European Convention and as they result form the “constitutional traditions” common to the

4 For an overview of the key aspects of access to justice in Europe see the Handbook on European Law relating to access to
justice, prepared by the EU Agency for Fundamental Rights and the Council of Europe, Luxembourg, 2016.

5 N. TROCKER, A Tale of Two Courts. The Right to Effective Judicial Protection in the European Legal Order, in Derecho, Justicia,
Universidad - Liber amicorum de Andrés de la Oliva Santos, Madrid, 2016, pp. 3123 ff.; G. WAGNER, Harmonisation of Civil
Procedure: Policy Perspectives, in X.E. KRaMER — C.H. VAN RHEE (eds.), Civil Litigation in a Globalising World, Asser Press, 2012,
pp. 100 ff. On the role of the European Court of Justice as “promoter” of a European procedural law, see also F. GASCON INCHAUSTI
—B. Hess (eds.), The Future of the European Law of Civil Procedure, Intersentia, 2020, pp. 17 ff.

6 Article 10, para 1 of the EC Treaty provided that: “Member States shall take all appropriate measures, whether general or
particular, to ensure fulfillment of the obligations arising out of this Treaty or resulting from action taken by the institutions
of the Community. They shall facilitate the achievement of the Community's tasks”.
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Member States, as general principles of Community law, the Court has recognized that the
principles laid down therein have direct effect and are an integral part of the Community law.
Even more significantly, it’s not only the text of the mentioned Articles 6 and 13 ECHR that the
Justices in Luxembourg have taken into account. It is the vested case law concerning the
applicability of Article 6 (and 13) ECHR developed by the European Court of Human Rights that
has offered support and credibility to the Luxembourg jurisprudence on the right to effective
judicial protection as a general principle of Community law’.

Today the right to effective judicial protection has found its way into the Charter of
Fundamental Rights of the EU, but the Court of Justice in its case law tends to remind us that
Article 47 of the Charter simply reaffirms “a general principle of EU law stemming from the
constitutional traditions common to the Member States which has been enshrined in Articles
6 and 13 of the European Convention”?,

There is also a third phenomenon that deserves to be mentioned: the ongoing dialogue
between national legislators.

National legislators are more and more aware of the need to look at each other, to look at
what is happening elsewhere in order to see if it is possible to answer the problems of their
societies using critically what is being experimented by other legislators, without necessarily
resorting to passive reception or imitation. The great reform movement in Europe at the turn
of the new Millennium where some countries like Spain and England have enacted new codes
— the word being appropriate also for the new English Civil Procedure Rules — and others like
Germany, France, Austria and the Netherlands have enacted reforms which have deeply
affected substantial parts of their procedure, offers a telling example®.

7 N. TRocker, Dal “giusto processo” all'effettivita dei rimedi: I'"’azione” nella elaborazione della Corte europea dei diritti
dell'uomo, in Rivista trimestrale di diritto e procedura civile., 2007, pp. 35-65, 439-460.

8 See e.g. the Alassini judgment of 18 March 2010 at para. 61, and Fulmen v. Council, judgment of 21 March 2012, para. 87.
For a reasoned survey of the cross-references from the European Court of Justice to the European Convention on Human
Rights and the Strasbourg case law see Main trends in the recent case law of the EU Court of Justice and the European Court
of Human Rights in the field of fundamental rights, Study requested by the European Parliament's Committee on Civil Liberties,
Justice and Home Affairs, 2012, p. 97 ff. Article 47 of the Charter secures in EU law the protection afforded by Articles 6 and
13 of the ECHR but is less restrictive in its scope. Where Article 6 ECHR regards civil rights and obligations (and criminal
charges), Art. 47 covers all rights and freedoms guaranteed by EU law. In addition art. 47 is more extensive than Article13
ECHR in that it guarantees the right to an effective remedy before a court. By virtue of the mentioned provision of the Charter,
EU law has itself limited the scope of its autonomy, namely as regards those rights which the Charter has “borrowed” directly
from the Convention. However, Art. 52 (3) adds that “this provision should not prevent Union law providing more extensive
protection”. The basic correspondence of the Conventional and Charter level of effective judicial protection does not exclude
that Art. 47 could acquire a content of its own.

9 See N. TROCKER - V. VARANO (eds.), The Reform of Civil Procedure in Comparative Perspective, Torino, 2005. The promotion of
common standards that allow for an increase of mutual trust between national systems is among the inspiring factors of the
ELI/ Unidroit European Rules on Civil Procedure, approved by the ELI bodies on 15 July and 5 August 2020. In their effort to
build bridges between different legal cultures and traditions the Rules have a potential to influence the future of civil
procedure both at European and national levels.
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2. Linking civil rights to a “supranational” right of access to the courts. The vision of the
European Court of Human Rights.

Let me now provide some insight on these developments starting with the “waves between
Strasbourg and Luxembourg” that have produced a converging set of rules, guarantees and
principles in the field of judicial protection of substantive rights.

The first groundbreaking contribution of the Strasbourg Court in the mentioned area comes
with its decision to link civil rights — substantive rights of the individual citizen — to a public or
“constitutional” right of access to the courts. The right that some Continental countries (like
Germany and ltaly) had explicitly proclaimed in their Post-war Constitution'® becomes a
fundamental European principle and a basic right of “everyone”.

It should be mentioned that the Convention’s Article 6 is entitled “Right to a Fair Trial” and
that in its text there is no explicit formulation of a right of access to justice, of a right of access
to the courts which administer it. Article 6, par. 1, in its first sentence, reads as follows: “In the
determination of his civil rights and obligations (...) everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial tribunal established by
law”.

By way of “judicial law making”, but - some might be surprised — with the strong dissent of its
member from the common law country, Judge Fitzmaurice, the Court of Human Rights in 1975
forcefully stated in Golder v. United Kingdom, that the right to a fair trial under Article 6 of the
European Convention implies a right of access to a court for every person wishing to
commence an action in order to have his civil rights and obligations determined??.

“Were Article 6, par. 1 to be understood as concerning exclusively the conduct of an action
which had already been initiated before a court, a Contracting State could, without acting in
breach of that text, do away with its courts or take away their jurisdiction to determine certain
classes of civil actions and entrust it to organs dependent on the government. Such
assumptions, indissociable from a danger of arbitrary power, would have serious
consequences (...) which the Court cannot overlook”?*?.

10 M. CaPPELLETTI, Fundamental Guarantees of the Parties in Civil Litigation (General Report), in M. CAPPELLETTI— D. TALLON (eds.)
Fundamental Guarantees of the Parties in Civil Litigation, Milano-New York, Oceana, 1973, pp. 663, 691 ff.; N. TROCKER,
Processo civile e Costituzione, Milano, 1974.

11 Judgement of 21 February 1975 In its powerful dissent Judge Sir. Gerald Fitzmaurice raises the fundamental question of
what is legitimate by way of the interpretation of an international treaty while keeping within the confines of a genuinely
interpretative process and not trespassing on the area of what may border on judicial legislation.

12 At par. 34. Inthe Court’s view, great importance had to be attached to the expression “rule of law” included in the Preamble
of the Convention “as being one of the features of the common spiritual heritage of the Member States of the Council of
Europe”. “One reason why the signatory governments decided to take the first steps for the collective enforcement of certain
of the rights stated in the Universal Declaration — the Court argued — was their profound believe in the rule of law”. “And in
civil matters, one can scarcely conceive of the rule without there being a possibility of having access to the courts”.The Court
furthermore based its reasoning on two “universally recognized fundamental principles of law”: the principle whereby a civil
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“It would be inconceivable, that Article 6, par. 1 should describe in

detail the procedural guarantees afforded to parties in a pending lawsuit and should not first
protect that which alone makes it in fact possible to benefit from such guarantees, that is,
access to a court”.

The right of access — the Court concluded - constitutes an element which is inherent in the
right stated by Article 6, par. 1 of the Convention”*3.

3. Cost barriers and the refinement of the right of access to the courts. State obligations and
the principle of effectiveness.

In the Court’s subsequent refinement of the right of access to the courts a crucial role is played
by the principle of effectiveness .

In Soering v. United Kingdom, the connection is made between the objects and purpose of the
Convention and the principle of effectiveness: “in interpreting the Convention regard must be
had to its special character as a treaty for the collective enforcement of Human Rights and
Fundamental Freedoms. Thus, the object and purpose of the Convention as an instrument for
the protection of individual Human Beings requires that its provisions be interpreted and

claim must be capable to be submitted to a judge; and the principle of international law which forbids the denial of justice. G.
LAUTENBACH, The Concept of the Rule of Law and the European Court of Human Rights, Oxford Univ. Press, 2013, pp. 128 ff.

13 (13) See paras. 35 and 36 of the judgement. Judge Fitzmaurice, in his dissenting opinion (at par. 33), objects that “as a
matter of logical reasoning (...) this is a complete non sequitur; for it is a perfectly conceivable situation that a right of access
to the courts should not necessarily always be afforded, or should be limited to certain cases, or excluded in certain cases,
but that where it is afforded, there should be safeguards as to the character of ensuing proceedings”. Indeed, in the tradition
of the common law there is no fundamental right of access to a “judicial body” for the definition of any civil dispute.
Adjudicatory functions may be entrusted to non-judicial bodies whether they be called administrative agencies, special
tribunals, compulsory arbitrators or what not. “Where Parliament has entrusted the power of decision to another body,
English law takes the guarantee [of access to the courts] no further”. J.A.JoLowicz, Fundamental Guarantees in Civil Litigation:
England, in Fundamental Guarantees, supra note 8, at p. 151.

Article 6, para. 1 is the provision of the Convention most frequently invoked by the applicants to Strasbourg. In its long-
standing jurisdiction, the Strasbourg Court reiterates that “the right to court is not absolute but may be subject to limitations”.
“In this respect the Contracting States enjoy a certain margin of appreciation although the final decision as to the observance
of the Convention's requirements rests with the Court. It must be satisfied that the limitations [for example: time limits]
applied do not restrict or reduce the access left to the individual in such a way or to such an extent that the very essence of
the right is impaired”. Furthermore, “a limitation will not be compatible with Article 6, par.1if it does not pursue a legitimate
aim and if there is not a reasonable relationship of proportionality between the means employed and the aim sought to be
achieved”. See Ashingdane v. UK, judgement of 18 May 1985, at para. 57; Stubbings & others v. UK, judgement of 22 October
1996, at para. 50. In similar terms, the European Court of Justice notes that “fundamental rights [like the right to effective
judicial protection] do not constitute unfettered prerogatives and may be restricted, provided that the restrictions in fact
respond to objectives of general interest pursued (...) and they do not involve a disproportionate and intolerable interference
which impairs the very substance of the right guaranteed”. See, for example, Texdata Software, Case C-418/11, judgement of
26 September 2013, at para. 84. The reasoning reflects also the “proportionality test” incorporated in Article 52(1) of the
Charter of Fundamental Rights of the European Union.
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applied so as to make its safeguards practical and effective!?.

In Airey v. Ireland (1979)*> the Court went on to apply the principle of effectiveness to the
initial phase of the judicial chain where the right of access can be hindered by the lack of
financial resources which prevent citizens from engaging in a claim. In Airey the right in issue
could not be effectively protected because there were no legal aid services available for the
party involved in the proceeding.

Faced with the argument by the defendant State that no interference with the guarantees set
forth in Article 6 takes place as long as there are no positive obstacles emanating from the
State and no deliberate attempt is made by the State to impede access to the courts, the
Strasbourg judges firmly proclaimed that “the Convention is intended to guarantee not rights
that are theoretical or illusory but rights that are practical and effective”. “This is particularly
so of the right of access to the courts in view of the prominent place held in a democratic
society by the right to a fair trial”?®.

To ensure that the Convention rights are practical and effective, the European Court has
developed both a sophisticated notion of State responsibility and the doctrine of positive
obligations?’. In an important passage of the Airey judgment it explained that:

14 Judgement of 7 July 1989, at para. 87. The Court has developed a set of specific methods of interpretation aiming to render
the rights embodied in the Convention effective. See D. RIETIKER, The Principle of Effectiveness in the Recent Jurisprudence of
the European Court of Human Rights: Its Different Dimensions and its Consistency with Public International Law, 79 Nordic
Journal of International Law, 2010, p. 245.

15 Judgement of 9 October 1979. Ms. Airey claimed a violation of Article 6 embodying the right to have effective access to
court, given that due to her limited financial means, in absence of a legal aid scheme, she could not afford to hire a solicitor
to act on her behalf in the (rather complex) judicial separation proceedings before the Irish High Court. Among the subsequent
cases emphasizing the importance to have due regard to the quality of a legal aid scheme within a State, Essaadi v. France,
judgement of 22 February 2002, par. 35; Santambrogio v. Italy, judgement of 21 September 2004, par. 52; Pedro Ramos v.
Switzerland, judgement of 14 October 2010, at paras. 41-45. But see also the important nuance in Steel & Morris v. UK,
judgement of 15 February 2005, at para. 69.

The Strasbourg case law in matters of legal aid has had a significant impact on the approach followed by the Court of Justice.
See e.g. the DEB Case, C-279/09, judgement of 22 December 2010, where the Court extensively refers to Airey and the related
case law. In particular, in determining the criteria that national courts need to take into account in order to decide whether
national legislation on the access to legal aid conforms with the right to effective judicial protection, the ECJ relied on the
indications (“guidelines”) obtained from the Strasbourg jurisprudence. See also case C-260/11, Edwards, judgements of 11.
April 2016, paras 33-42 dealing specifically with the assessment of the requirement that costs of litigation (of bringing an
action) should not be “prohibitively expensive” as pertaining to the right to an effective remedy enshrined in Art. 47 of the
Charter.

16 At para. 24.

17 The Court has extended its positive obligation doctrine to a number of different provisions of the Convention (in particular
in the context of equality and non discrimination). For discussion see J-F. AKANDJI-KOMBE, Positive Obligations under the
European Convention of Human Rights. A Guide to the Implementation of the European Convention of Human Rights, Human
Rights Handbooks n.7, Strasbourg, 2007; R. GARCIANDIA, State responsibility and positive obligations in the European Court of
Human Rights: The contribution of ICJ in advancing towards more judicial integration, 33 Leiden Journal of Int'l Law, 2020, p.
177; D. XeNos, The Positive Obligations of the State under the European Convention of Human Rights, Routledge, London-New
York, 2012. As to the EU, one should mention that the Treaty on European Union in Article 19 (1) (2) explicitly establishes the
obligation of Member States to provide “remedies sufficient to ensure effective legal protection in the fields covered by Union
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“in the first place, hindrance in fact can contravene the Convention just like legal impediment.
Furthermore, fulfiiment of a duty under the Convention on occasion necessitates some
positive action on the part of the State; in such circumstances, the State cannot simply remain
passive and there is no room to distinguish between acts and omissions. The obligation to
secure an effective right of access to the courts falls into this category of duty”*2.

Strictly related to the principle of effectiveness is the social dimension of that right. In Airey
the Court effectively pointed out that:

“Whilst the Convention sets forth what are essentially civil and political rights many of them
have implications of social or economic nature. The mere fact that an interpretation of the
Convention may extend into the sphere of social and economic rights should not be a decisive
factor against such an interpretation”.

“There is no clear cut division to be made between civil and political rights and social and
economic rights”®.

4. The shrinking role of state funded legal aid in times of austerity driven policies. Risk
diversification through market-based instruments: legal expense insurance, conditional fee
agreements, third party litigation funding.

The social consciousness of the late 1960's and the 1970's placed legal aid to the poor and to
people with moderate means at the top of the law reform agenda. Nineteenth century legal
aid schemes based on gratuitous service rendered by the legal profession where replaced with
a modern securité sociale approach in which the cost of litigation is born by the State and
private attorneys providing legal aid are compensated through public funds. Some schemes,
like the English legal aid and advice scheme, at that time, recognized the importance of
providing not only assistance in litigation but also legal advice in order to help underprivileged
in recognizing the existence of enforceable rights and the availability of facilities to enforce
them. Some pioneer developments (in Scandinavia) went even beyond the social security
perspective in extending legal aid to large segments of the middle class?°.

law”. A.M. VAN DEN BOSSCHE, Private Enforcement, Procedural Autonomy and Article 19(1) TEU: Two's Company, Three's a Crowd,
33 Yearbook of European Law, 2014, pp. 41, 46 ff. The Court of Justice, already in its previous case law, on various occasions,
referred to the “general obligation of the Member States to ensure judicial protection of an individual's rights under
Community law”. See, Union de Pequenos Agricultores, Case C- 50/00, 25 July 2002, at paras. 41-42; Virginie Pontin, Case C-
63/08, 29 October 2009, at para. 40.

18 Ajrey at para 25.

19 At para. 26.

20 One of the major shortcomings of the judicare system —i.e. representation by private practitioners compensated through
public funds —was, and is, that it does not counter the disadvantages of the underprivileged vis a vis organizational litigants.
Most important, judicare treats the underprivileged as individuals to the neglect of the underprivileged as a class. It does not
provide aid for test cases or group actions unless they can be justified by the interest of each individual involved.
Underprivileged encounter many legal problems as a group or class - such as consumer problems, refugee and immigration
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In the past decades the welfare systems of most developed countries, including Europe, have
been grappling with the task to combine the needs for governments to constrain growth in
costs with their responsibility to effectively cater for the needs of the less affluent members
of society to safeguard their right of access to justice The aftershocks of the global financial
crisis have deeply affected the economic situation of various countries. Financial strains were
placed on the budgets of States. But the implications where serious also on private
households. Personal wealth and spending of private individuals and families where reduced
significantly. Rising unemployment rates and negative wages growth have affected the most
vulnerable in society most??.

In this economic climate legal issues play an even greater role in people's everyday life.
Especially less affluent members of society in these times need to be supported and
encouraged in exercising legal remedies and thus their right to equal access to courts. This
concerns not only advice but also assistance in handling disputes and proceedings arising
from, for example, work related matters - such as redundancies, discrimination or pay-housing
and social benefits.

Austerity driven policies have induced various countries to reassess their priorities for funding
legal services. Most changes are oriented on cost savings not on improving the quality of
access to justice. The trend is to restrict financial and merit criteria for legal aid eligibility, as
well as to make litigants pay higher contributions. Some countries, like England and Wales
have excluded entire areas of law from the scope of legal aid (by way of the Legal Aid,
Sentencing and Punishment of Offenders Act (LASPO) which came into effect on April 1%,
2014)22. Public access to justice and the right to fair trial have never been so restricted.
Spending on legal aid has shrank dramatically in the last five years and a growing number of
people find itself without legal assistance?3.

Cuts to legal aid and increase of contributions on legal aid recipients closer scrutiny of the
applicants personal and financial circumstances as well as tighter eligibility rules are also part
of the German Reform der Prozesskostenhilfe und Beratungshilfe of January 1%, 201424,

matters — where merely individual remedies are inadequate. For references and suggestions for innovations M. BARENDRECHT
& OTHERS, Legal Aid in Europe: Nine Different Ways to Guarantee Access to Justice, Hiil Innovating Justice, 2014.

21 See the seminar series focusing mainly on the English experience, E.PALMER & OTHERS, Access to Justice: Beyond the Policies
and Politics of Austerity, Hart Publishing, 2016; A. FLYNN —J.HODGSON (eds.), Access to Justice and Legal Aid, Hart Publishing,
2017.

22 On the changes to the scope of civil and family legal aid, to the eligibility criteria and the restriction of the fees paid to
lawyers, see the Briefing Paper, 7 May 2020, Legal Aid: the Review of LASPO Part 1, House of Commons Library.

23 See the data in O. BowcoTT, Legal Aid: how has it changed in 70 years?, www.thequardian.com>law (December 2018).

24 (24) See Gesetz zur Aenderung der Prozesskostenhilfe — und Beratungsrechts vom 31.August 2013 which in significant parts
amended the provisions of the ZPO in matters of legal aid in proceedings at the civil branch of the courts of general jurisdiction
(Art. 114 ff.) and some provisions of the law on legal advice (Beratungshilfegesetz of July 18, 1980 in its 2011 version).
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Recent years have further seen a trend in some countries (ltaly being a marked example but
one could mention also the German “Act on Modernisation of Cost Rules -
Kostenrechtsmodernisierungsgesetz of 2013) to increase court fees applied to start judicial
proceedings or to lodge an appeal. A measure intended to reduce the number of incoming
cases. There is also a somehow questionable tendency to use more and more pecuniary
sanctions for procedural conduct?>.

The availability of legal services is increasingly left to market-based devices which shift the risk
of litigation from clients to lawyers, insurance companies or financial institutions who are in a
position to spread the risk over a number of cases?®.

Conditional fee agreements were made lawful in some countries —for example in England with
the Courts and Legal Services Act 1990 — as part of the legal aid reform and as an alternative
way of funding civil litigation. The lawyer will charge no fee if the case is unsuccessful but
charge its normal fee plus a percentage - known as “success fee” - of those fees if the client is
victoriuos in the litigation. In practice they mainly provide an incentive for lawyers for picking
high-value cases with high chances of success. They are hardly designed and capable to help
a large number of people who used to be eligible for legal aid. In addition solicitors will not
take on a case on conditional fee agreement unless the individual has taken out insurance
against loosing; an “after the event insurance” (ATE) to cover the opponent's legal cost if the
action fails (or the costs that the losing party is not ordered to pay). In cases where the
prospect of success is difficult to predict and calculate ATE insurance may be hard to get and
premium could be very high?’.

25 See our Accesso alla giustizia e “degiurisdizionalizzazione”: il tramonto del diritto al giudice e al giudizio?, in Diritto
costituzionale, 2018, pp. 37-65. Provisions like Article 96, paras 1-3 of the Italian Code of Civil Procedure introduced in 2009
as a tool of procedural response aimed at preventing “the unreasonable use of the judicial path”, are questionable in so far
as they may be, and are, used as a deflationary remedy in Italy's court congested civil justice system, thereby frustrating the
citizen's right of access to justice.

26 Indeed, increasingly important though not without problems and unmet challenges the use of new technology (e.g. the
development of websites delivering information and services) to provide legal advice and legal assistance, and, more in
general, to improve access to justice. J.E. CABRAL & OTHERS, Using Technology to Enhance Access to Justice, 26 Harvard Journal
of Law & Technology, 2012, 243-323; on the mixed results in this field, R. SmiTH, Digital Delivery of Legal Services to People on
Law Incomes, 2017, www.thelegaleducationfoundation.org. See also R. SusskiND, Online Courts and the Future of Justice,
Oxford Univ. Press, 2019.

27 On the new requirements that apply to CFA, see The Conditional Fee Agreements Order 2013. Among the major changes,
the CFA success fees and ATE premium are no longer recoverable from the loosing opponent if the case is successful. As Lord
Justice Jackson identified, the effect of the previous arrangements was that an excessive cost burden was placed on opposing
parties. Claimant lawyers argue that the changes mean a decrease in access to justice. In Germany, the main advantages of
CFA are thought to be for claimants unable to qualify for legal aid after the threshold for entitlement has been lowered.
Furthermore, a survey on CFA practice revealed that only medium-sized or bigger law firms with a clear focus on commerecial
clients tend to make use of the new fee. It was concluded that in Germany it remains highly questionable whether access to
justice will be positively affected at all. See T. ScHRANK, Legal Aid in Times of Economic Turmoil: Current Challenges in England
and Germany, 3 Oxford University Comparative Law Forum, 2001 available at ouclf.law.ox.ac.uk. The possibility for lawyers
to base, at least partially, their fees on success has been recognized (indirectly) by the Court of Justice in the Cipolla and
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Legal expense insurance may contribute to making access to justice affordable for the middle
class, while it seems to be of limited relevance for those traditionally eligible for State funded
legal aid. It is also more limited in scope and excludes cases for which legal aid could be
granted. Furthermore, it is apt to play a significant role (only) in countries, like Germany,
where attorney's fees are regulated by tariffs (and based on value at stake) and litigation costs
are transparent, which makes it easier for insurance companies to calculate their risks. Where
costs are less predictable, like in England, insurance companies are less likely to be willing to
offer stand alone policies at an affordable price for people of lower income?8,

Where the market for legal assistance is not monopolized by lawyers, insurance companies
can process the legal problems in-house rather than having to outsource them to lawyers,
which gives them more control over costs. But this may have negative consequences on the
right to a free choice of lawyers for those with a legal expense insurance?®.

Arduino cases but they cannot concern the disputed asset or right even partially.See the judgments of 19 February 2002 in
case C-35/99 (Manuele Arduino) and of 5 December 2006 in joined cases C-94/04 and C-202/04 (Cipolla v. Meloni). Online
service providers, like FlightRight, that allow for consumers to vindicate their legal rights when law firms do no find it
profitable to provide assistance, adopt a business model which is based on the success-fee: the consumer does not pay unless
the claims are successful. Also Myright, an app based company that aggregates claims and relevant data to pursue judgments
operates on a success-fee basis.

28 SCHRANK, supra note 27, at section 5.2, rightly emphasizes also the different cultural approach to insurance in matters of
legal expenses in England and Germany. For a detailed picture and analytical data covering 25 European countries see the
Report presented by the International Association of Legal Protection Insurance, The Legal Protection Insurance Market in
Europe, 2013. On the factors affecting the implementation, uptake and use of legal expense insurance in various jurisdictions,
see A. Mc Nk, Legal Expense Insurance and Access to Justice, 2019, Report commissioned by the Access to Justice and Legal
Aid Committee of the International Bar Association. On the legal expense insurers' concerns to manage and steer costs in
mass claims proceedings, see the Position of the International Association of Legal Protection Insurance (RIAD) on the
European Commission's Proposal for a Directive on Representative Actions for the Protection of the Collective Interest of
Consumers (COM 2018,184).

29 The European Court of Justice has been very vigilant in safeguarding the right of insured persons to a free choice of lawyers.
In its judgment of 10 September 2009 in the Eschig case (C-199/08) the Court ruled that the Austrian legal expenses insurers
practice of the so called “mass claims clause”, of selecting the lawyers to represent their clients in collective redress
proceedings, is an inadmissible limitation on the rights of the insured. Similarly, in the subsequent decisions in Sneller C-
442/12, Massar v. DAS C- 460/14 and Biiyiiktipi v. Achmea C-5/15, the Court has reacted to the recurring efforts of the legal
expenses insurers to restrict, as a cost saving measure, the insured's right to freely choose a lawyer under the Legal Expenses
Insurance Directive 87/344 EEC. On the interpretation of Article 4(1)(a) of the mentioned Directive see also the European
Court's judgment of 7 April 2016 in case C-5/15 (AK v. Achmea Schadeverzekeringen NV). Most recently, the Court has stated
that an insured person, in the context of a legal expenses insurance contract, has a free choice of lawyers also in the phase
of mediation/extrajudicial negotiation prior to the legal proceedings. Judgment of 14 May 2020 case C-667/18 Orde van
Vlaamse Balies & others.
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And then there is the Third party litigation funding.

Today in many countries various financial institutions and insurance companies offer litigation
funding to cover the cost of judicial proceedings with an assignment of an interest in proceeds
awarded in the lawsuit in exchange for an agreed amount to fund expenses and fees incurrent
during pendency of the lawsuit. Once banned under the common law doctrines of
“maintenance” and “champerty”, third party litigation funding has emerged in civil and
common law jurisdiction as an increasingly important instrument of risk diversification in the
litigation market in continuous and fast growth, although the market remains largely
unregulated. The amount of assets under management by the 16 main third party funders
operative in the UK, in 2018 was over £ 1.5 billion based on figures which are publicly available,
but the actual amount is likely to be much higher. This figure has grown by 743% from £180
million in 2009,

In principle available for any parties that lack resources to pay for legal costs, third-party
funding is used mainly by those who have resources but prefer to transfer the litigation risk to
professional litigation funders. It further serves to handle high stake corporate cases with
significant damages that can be readily measured and high prospects of success. According to
a recent study conducted in Italy, funding claims is economically profitable in Italy only if their
value exceeds 125.000 Euros. It is thus clear that, generally speaking, third party funding can
promote access to justice for a relative small percentage of potential claimants. Its primary
beneficiaries are Goliath claimants against giant defendant)3.

30 See Third Party Litigation Funding in the United Kingdom: A Market Analysis, 2018, www.justicenotprofit.co.uk , Bradford
Capital, one of the UK's leading providers of third-party finance for legal cases which invested over $220 million in financing
legal cases in the first six month of 2018, said its profit were up by17% to $126 million over the same period.

31 See E. D'ALEsSANDRO, Prospettive del “third party funding” in Italia — Perspectives in Third Party Funding in Italy, Ledi
Publishing, 2019. In Germany TPLF has grown in connection with legal expense insurance. Allianz has funded cases in
Germany, Austria and Switzerland. Other independent companies have provided funds directly to claimants, but some courts
have retained the contract void and unenforceable. The Belgian Cartel Damage Claims (CDC), a company established in 2003
to fund and purchase cartel damage claims — focused on active TPLF — operates through out Europe and has enforced claims
in Germany, the Netherlands and in Finland. In the Netherlands TPLF has been experienced since quite a time. It is often used
(in combination with other funding possibilities) to promote complex and costly claims or to file large mass disputes Liesker
procesfinanciering, one of the notable players, for example, will finance claims starting from Euro 150.000. Owning to a large
presence of international holding companies, the recognition of judgment across the EU and a relatively effective class action
settlement mechanisms, the Netherlands have become a popular jurisdiction for the litigation and settlement of securities
class actions and follow-on damages claims in anti-cartel cases. The Third Party Litigation Funding Law Review (an annual
publication) offers legal analysis and insight in the most significant jurisdictions worldwide. Absent a clear regulatory frame
work uncertainties remain as to the applicable contractual model. The complex phenomenon raises concerns of frivolous law
suits, of funders meddling with the conduct of litigation, controlling tactical choices, vetoing settlements. There may also be
potential conflicts of interest and threat to ethical duties. On the other hand, some argue that third party funding can
rationalize access to justice as funders will require a thoughtful analysis of the plaintiff's claim (and chances of success).
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5. Between quality and efficiency: the many faces of the ADR movement and the right to
judicial adjudication.

In Airey the European Court pointed out that a State can choose different paths to guarantee
litigants an effective right of access to the court. One could be the creation of simplified
procedures; procedures that are less complex, more straightforward and more easy to use for
citizens; procedures that serve special areas of the justice system, aimed to reach weaker
segments of the population with relatively small claims in order to enable them to enjoy the
advantages that substantive laws seek to confer them. A recent, though not particularly
successful example, is the European Small Claims Procedure established by Regulation No. (EC)
861/2007, applied since January 1, 2009 and amended in 201732,

In recent years a different trend has increasingly picked up in the context of modern efforts
to improve access to justice: diversion of cases from the courts. Legislatures in numerous
countries have more and more been moving in the direction of offering and encouraging
resort to mechanisms and methods of alternative dispute resolution for their potential
attitude to have an impact both on the efficiency of a state machinery in charge of meeting a
growing demand of justice coming from various segments of the society, and on the quality
of justice in view of the fact that the authoritative determination by a judge may turn out to
be unsuited to guarantee a satisfactory solution of certain categories of (legal) disputes. The
well-known argument is that ADR methods have many advantages over litigation in civil and
commercial cases. They usually reduce costs to the parties, offer greater flexibility in
procedure, provide more privacy and control to the parties, may result in speedier resolutions,
and settle on solutions which should meet each side’s interest. For the judiciary, ADR methods
free up court time and save costs.

In the European Union a strong impact came from the Directive 2008/52/EC of May 21, 2008
on certain aspects of mediation in civil and commercial matters whose proclaimed purpose
was to “ensure an easy access to justice as part of the European policy to establish an area of
freedom, security and justice”. The Directive, in order to “facilitate access to alternative
dispute resolution and promote amicable settlement of disputes”, gave priority to party

32 |t provides an inexpensive and simplified way to pursue cross-border (money) claims resulting from a civil or commercial
dispute without the need to employ a lawyer. The claim cannot exceed 5000 Euro. It is a written procedure which operates
on the basis of standard forms. A judgment given in the procedure is recognized and enforceable in an other Member State
without the need for a declaration of enforceability. It is an alternative to other options that may exist under the national
laws of EU Member States. In fact, most EU Member States have some kind of simplified civil procedure for small claims.
However, these procedures vary greatly and so does the maximum threshold of a claim defined as “small” which extends
from 600 Euro in Germany to 25.000 Euro in the Netherlands. For an overview of such procedures in six selected EU
jurisdictions: England and Wales, Germany, France, the Netherlands, Poland and Sweden, see the Report presented by the
European Parliamentary Research Service, European Small Claims Procedure, 2014, 4 ff.
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autonomy and the principle of voluntariness33. However, some national legislatures — in
particular in the case of Italy — have attached little attention to these “elements” and have
introduced a mandatory pre-trial mediation scheme in a large category of civil suits34.

One might argue that mandatory schemes can be a sound device to encourage wider use of
mediation in general; can have positive long-term effects by increasing the awareness of
mediation procedures amongst disputants, the legal profession and the court and thereby
develop a new “litigation culture” in an institutional legal environment traditionally
characterized by its strong attachment to judicial adjudication. In the case of Italy’s Legislative
Decree No. 28 of 2010 and its 2013 amended version, the decision to make mediation a
compulsory step before starting judicial proceedings had its main aim w rather in “curing” the
inefficiency of the machinery of justice, reduce the case load of the courts and cut the
notorious delay of ordinary civil proceedings3>.

Not surprisingly, a warning voice came from the European Court of Justice in the case of
Rosalba Alassini and others (2010) where the judges pointed out that the establishment of a
mandatory settlement [mediation] procedure can be considered compatible with the right to
effective judicial protection only insofar (a) as the settlement procedure does not result in a
substantial delay for the purpose of bringing legal proceedings, (b) does not entail significant
costs; and (c) does not preclude the issuance of interim protective measures, whenever
necessary3®.

33 On the main objectives and the Directive's implementation, see the contribution in N. TRocker - A. DE Luca (eds), La
mediazione civile alla luce della Direttiva 2008/52/CE, Florence University Press, 2011; C.ESPLUGUES MOTA - J.L.IGLESIAS — G.PALAO
MoRreNo, Civil and Commercial Mediation in Europe, Intersentia, 2013. The use of ADR across the EU has been further built up
by the Directive 2013/11/EU of 21 May 2013 on alternative dispute resolution for consumer disputes and amending
Regulation (EC) No 2006/2004 and Directive 2009/22/EC, and the Regulation (EU) 524/2013 on online dispute resolution for
consumer disputes (effective January 19, 2016). On the mixed results and some critical aspects of the former which applies
to disputes arising from sales or service contracts, see A. BIARD, Impact of Directive 2013/11/EU on Consumer ADR Quality:
Evidence from France and the UK, 42 Journal of Consumer Policy, 2019, pp. 109-147. For criticism on the ADR approach, H.
ScHULTE-NOLTE, The Brave New World of EU Consumer Law — Without Consumers or Even Without Law?, in Journal of European
Consumer & Market Law, 2015, p. 135. E.vAN GELDER-A.BIARD, The Online Dispute Resolution Platform after One Year of
Operation: A Work in Progress with Promising Potential, (April 2018) available at SSRN: https//ssrn.com//abstract=3169254.
34 Under Article 5 of Legislative Decree No. 28 of March 4, 2010 in its 2013 amended version implementing the European
Directive, parties (also in domestic cases) are required to resort to the prior mediation procedure in disputes related to
“condominium, property rights, division of assets, succession and inheritance, family-owned business, landlord/tenant
disputes, loans, leasing of companies, medical malpractice, defamatory statements in the media, insurance, banking and
financial agreements”. Figures and data in G.MaTTEUCC, Mandatory Mediation, The Italian Experience, 16 Revista Electronica
de Direito Processual, December 2015. Statistical data are published at an annual basis by the Italian Ministry of Justice.

35 Thereby creating serious problems of correctly balancing the relationship between ADR procedures and the parties' right
of access to the court. N. TRockeR - G. PAILLI, Italy's new law on mediation in civil and commercial matters: solutions, challenges
and unresolved issues, 18 Zeitschrift fiir Zivilprozess International, 2013, pp. 75-103.

36 Judgement of 18 March 2010 in joined cases C-317/08, C-318/08 and C-319/08.
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And warnings came also in relation to the attempt to use court-annexed mediation in order to
pursue efficiency goals (relying on a questionable notion of “abuse of process”). As Lord
Justice Dyson in Halsey v Milton Keynes General NHS Trust [2004] strongly emphasized :

“The hallmark of ADR procedures, and perhaps the key to their effectiveness

in individual cases, is that they are processes voluntarily entered into by the parties in dispute
with outcomes, if the parties so wish, which are non-binding. Consequently, the court cannot
direct that such methods be used but may merely encourage and facilitate”.

“If the court were to compel parties to enter into a mediation to which they objected, that
would achieve nothing except to add to the costs to be borne by the parties, possibly postpone
the time when the court determines the dispute and damage the perceived effectiveness of
the ADR process”?’.

The European Court of Human Rights in Deweer v. Belgium (1980) remarked in relation to
Article 6 of the Convention that the right of access to a court may be waived, for example by
means of an arbitration agreement, but such waiver should be subject to “particularly careful
review” to ensure that the claimant is not subject to “constraint”32.

Even more importantly, the same European Court in Kutic v. Croatia [2002] reminded us that:
«the right of access to a court includes not only the right to institute proceedings but also the
right to obtain a “determination” of the dispute by a court. It would be illusory if a Contracting
State's domestic legal system allowed an individual to bring a civil action before a court
without ensuring that the case would be determined by a final decision in the judicial
proceedings. It would be inconceivable for Article 6, para 1 to describe in detail procedural
guarantees afforded to litigants — proceedings that are fair, public and expeditious — without
guaranteeing the parties that their civil disputes will be finally determined by a court”.
There is a right to seek a judicial adjudication of arguable claims?*°.

37 [2004] EWCA (Civ) at 576. He further observed: “to compel unwilling parties to mediate would likely be a breach of the
right of access to the court required by Article 6 of the European Convention, since compelling mediation would probably be
regarded as an unacceptable constraint on the right of access”. In Italy, the law implementing the 2008 European Directive
first suggested courts to “invite” parties to resort to mediation before a designated body. After the 2013 amendments, the
relevant provision (of Article 5, para 2) states that a judge, once court proceedings have been initiated, may order recourse
to mediation having regard to all the circumstances of the case and the parties' conduct. Part of the judiciary, rather explicitly,
showed to appreciate the opportunity offered by the new provision also (if not primarily) to pursue efficiency goals; to
“reduce” their heavy caseload and impose sanctions on parties or their attorneys that fail to attend or actively participate in
the mediation session on “unjustified grounds”.

38 Judgment of 27 February 1980, at para 49: “absence of constraint is at all events one of the conditions to be satisfied; this
much is dictated by an international instrument founded on freedom and the rule of law”.

39 Judgment of 1 March 2002, at para 25.

40 The proposition resounds in full tones in one of the Strasbourg Court's most inspiring (and creative) though not undisputed
judgments: the arrét Osman of 28 October 1998, where the Justices challenged the application of the English exclusionary
rule which protects the police and, in general, public authorities from negligence actions in performance of their duties as “a
disproportionate restriction on an applicant's right to have a determination of the merits of his or her claim against the police
in deserving cases”, in violation of Article 6, para 1 of the Convention. At para 151. The Judges further explained that in the
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Rather than serving as an alternative to the State civil justice system, the ADR methods ought
to be acomplement, an added value to a court system that operates effectively and efficiently.
As Owen Fiss critically remarked in his well-known and frequently cited essay “Against
settlement”:

«The [alternative] dispute-resolution story makes settlement appear as a perfect substitute
for judgement (...) by trivializing the remedial dimensions of a lawsuit, and also by reducing
the social function of the lawsuit to one of resolving private disputes». The court’s «job is not
to maximize the ends of private parties, nor simply to secure the peace, but to explicate and
give force to the values embodied in authoritative texts such as the Constitution and statutes:
to interpret those values and to bring reality into accord with them»4%,

6. The quest for efficiency and the parties’ right to have their civil disputes adjudicated
within “reasonable time”. The scrutiny of the time requirement in the European case-law
and its impact on the responsibilities of parties and courts in the conduct of civil
proceedings.

“Justice delayed. is justice denied” reminded us Jeremy Bentham.

The European Convention on Human Rights, drafted in 1950, was the first to introduce the
“time” factor in connection with the administration of justice and to elevate it to an essential
element of the fundamental right of the parties to a “fair trial” in Article 6, para 1,Conv. And
as a fundamental right, in case of violation, it finds specific protection through the individual's
recourse to the European Court in Strasbourg under Article 34 of the Convention®?.

specific case “the applicants must be taken to have had a right, derived from the law of negligence, to seek an adjudication
on the admissibility and merits of an arguable claim”. At para 139. For the Court the pursuit of alternative routes for securing
compensation “could not be said to mitigate the loss of their right to take legal proceedings in negligence and to argue the
justice of their case”. At para 153. See G. MonTl, Osman v. UK — Transforming English Negligence Law into French
Administrative Law?, 48 International & Comparative Law Quarterly, 1999, pp. 757-778.

41 Q. Fiss, Against Settlement, 93 Yale Law Journal, 1984, pp. 1073, 1085. For similar concerns on this side of the Atlantic, H.
EIDENMULLER-M. ENGEL, Against False Settlements: Designing Efficient Consumer Rights Enforcement Systems in Europe, in Ohio
State Journal of Dispute Resolution, 2014, pp. 261, 287: enforcement of consumer rights should be entrusted to public courts,
not returned to the market”. G. WAGNER, Private Law Enforcement Through ADR: Wonder Drug or Snake Oil?, in Common
Market Law Review, 2014, pp. 165 ff., rightly remarks that ADR mechanisms designated to pick up a substantial part of the
courts' function in areas of law — like consumer law — may be attractive tools for cheap and swift resolution of disputes on a
more or less amicable basis. However, they are not designed to serve the goal of law enforcement. In the absence of credible
threats of law enforcement, the legal rules put down on paper by lawmakers and judges will remain inconsequential. ADR
wins on the cost side because it provides cheaper mechanisms of dispute resolution, but outcome reached through litigation
in public courts will be superior.

42 Article 34 of the Convention — “individual applications” — reads as follows: “The Court may receive applications from any
person, non governmental organisation or group of individuals claiming to be the victim of a violation by one of the High
Contracting Parties of the rights set forth in the Convention or the Protocols thereto. The High Contracting Parties undertake
not to hinder in any way the effective exercise of this right”.
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The aspect that deserves to be mentioned in the present context is that the Strasbourg Judges
through their case law have gradually elaborated a consistent body of principles and standards
for the scrutiny of the time requirement. This makes Article 6, para. 1, of the European
Convention much more than a simple policy declaration about the need for an expeditious
justice. In significant part these principles and standards deal with the role and responsibility
of the parties and the courts in the conduct of civil proceedings and shed light on the
obligations of the Contracting States in designing their procedural models and organizing their
civil justice systems*3,

The Court assures parties that in pursuing their rights in court they cannot be blamed for
making full use of the remedies available to them under domestic laws. On the other hand, it
also strongly emphasizes that litigants have to show due diligence in carrying out the
procedural steps related to them and refrain from using delaying tactics. The parties’
behaviour must be taken into account for the purpose of determining whether or not the
reasonable time referred to in Article 6, para. 1, has been exceeded. At the same time the
Strasbourg judges reminds national courts of their duty to employ the necessary rigour in the
management of civil disputes. Even where national procedural systems apply the principe
dispositif or Parteimaxime, the attitude of the parties does not dispense the courts from
ensuring a trial of the action within reasonable time. When required, courts have to react,
under their own procedural rules, by dismissing unjustified requests for adjournments or
extension of time, using their powers to expedite the proceedings or ensuring that experts
carry out their work with the necessary dispatch. Responsibility for the preparation of the case
and the swift conduct of the trial lies with the judge*.

The Court has also identified a group of “priority” cases demanding special diligence on the
part of the courts; such as the cases concerning civil status and capacity, child custody
proceedings and employment disputes.

43 For a detailed account see F. EpeL, The length of civil and criminal proceedings in the case-law of the European Court of
Human Rights, Human Rights files, No. 16, Strasbourg, 2007; Guide on Article 6 of the European Convention on Human Rights,
Right to a fair trial (civil limb), Last update: 30 April 2020, Council of Europe/European Court of Human Rights, 2020, pp. 83
ff. The reasonableness of the length of civil proceedings has to be assessed in the light of the circumstances of the case and
in accordance with the following criteria: (a) the complexity of the case, (b) the conduct of the applicant and of the relevant
authorities and (c)what was at stake for the applicant in the dispute.

44 Already in one of its early decisions — the arrét Capuano (1987) — confronted with the contention of the respondent State
that “in Italy the procedure in civil cases is governed by the "principio dispositivo", which means that the initiative and the
power of advancing matters rests with the parties”, the Court made clear that “the Convention admittedly does not prevent
the Contracting States from basing their civil procedure on the aforesaid principle, but the principle does not dispense the
courts from ensuring compliance with Article 6 as to the reasonable time requirement”. The Court also pointed to Article 175
of the Italian Code of Civil Procedure which requires the judge responsible for preparing the case for trial to “take all possible
steps to secure that the proceedings are conducted with the utmost speed and fairness”. Capuano v. Italy, judgment of 25
June 1987 at paras 24, 25.
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As to the impact of Article 6, para. 1, on the principle of proper administration of justice, the
Court uses to advise Contracting States that they are required to organize their legal systems
so as to enable courts to guarantee everyone’s right to a final decision on disputes concerning
civil rights and obligations without unreasonable delay. Backlog, for example, cannot in itself
justify unreasonable delay if the respondent State does not prove that it has taken initiatives
to reduce the difference between new and existing proceedings. The adequacy of domestic
remedies introduced by a Contracting State in order to prevent or provide redress for the
problem of excessively long proceedings are assessed in the light of the principles established
by the European Court*>. Where the Court finds that in a particular State there is a practice
incompatible with the Convention resulting from an accumulation of breaches of the
“reasonable time” requirement, this constitutes an “aggravating circumstance” of the
violation of Article 6, para. 1%,

Under Article 41 of the Convention the Court has the power to award (and in a great number
of cases has awarded) damages (“just satisfaction”) to those who have suffered violation of
their Convention right*’. On its part, the Committee of Ministers - the statutory decision-
taking body of the Council of Europe — not only ensures that damages awarded by the Court
are paid, but it also controls whether there has been compliance with the decisions of the
Court and evaluates the measures adopted by a country under observation in order to reduce
the duration of the proceedings®.

45 A clear warning to Contracting States. See e.g. Scordino v. Italy (No.1), judgment of 26 March 2006, at paras 178 et seq. and
223.

46 |In order to tackle the root causes of systematic procedural delays in Member States, the Court established the pilot-
Jjudgment procedure. See Broniowsky v. Poland, judgment of 22 June 2004. The procedure aims at encouraging States to take
measures in order to allow a large number of victims to obtain speedily and efficient remedies.

47 Where the domestic law of the respondent State “allows only partial reparation to be made, and the Court considers an
award of just satisfaction to be necessary. The “just satisfaction”, a form of reparation to offset damage sustained as a result
of an infringement of Convention rights covers pecuniary and non-pecuniary damage, and is normally to be paid by the
respondent State within three months of the entry into force of the judgment. While the damages awarded in the individual
case are not very high, for respondent States, like Italy, over years involved in a very large number of decisions for failure to
meet the reasonable time requirement, the budgetary costs could be quite substantial (in the range of several hundred million
Euro). The costs remain high also today, after the so-called Pinto Law (Law No. 89 of 24 March 2001) was introduced in order
to limit the flow of cases to the Strasbourg judges,. The law enables parties to claim, at the domestic level, compensation for
violation of the reasonable time requirement in the judicial process. The funds paid to victims of unreasonable delay (over
200 million Euros in 2011) could be invested more usefully in supporting institutional changes.

48 More than cases of non compliance, cases of late execution raise difficulties in relation to Article 6 violations for failure to
meet the reasonable time requirement. See E. LAMBERT ABDELGAWAD, The execution of judgments of the European Court of
Human Rights, Human Rights files, No.19, Council of Europe Publishing, 2008. In general terms, it should be stressed that the
European Court of Human Rights enjoys a high level of compliance. There are, of course, cases of non-execution that require
political rather than legal responses. F. be LONDRAS-K. DzeHTSIAROU, Mission Impossible? Addressing Non-Execution Through
Infringement Proceedings in the European Court of Human Rights, 66 International & Comparative Law Quarterly, 2017, pp.
467-490.
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7. Modernizing litigation procedures: The efforts and aims of national reforms at the turn of
the new millennium. Flexibility, proportionality, and the principle of cooperation between
parties, their lawyers and the court.

At the turn of the new Millennium, a number of European countries have made important
efforts to improve and modernize their civil procedural systems. Some, like England and Spain,
have enacted new codes — the word being appropriate also for the English Civil Procedure
Rules of 1999 — other countries, like Germany, France, Austria and the Netherlands, have
adopted reforms which affected deeply substantial parts of their procedure®.

One of the main lessons that can be derived from these developments is that “if the goal of
civil justice is to guarantee effectively the protection of rights in a reasonable time at a
reasonable costs, this goal cannot be achieved through the same model of procedure rigidly
conceived as applicable in every case or through special pre-determined procedures for
particular categories of cases. This goal needs, rather, flexibility, it needs different models of
procedure to be adjusted depending on the particular features of each individual case. The
point was made very clear in Part. 1.1 of the new English Civil Procedure Rules on the
“overriding objective” of the reform which includes “dealing with civil cases in ways which are
proportionate:

(i) to the amount of money involved;

(ii) to the importance of the case;

(iii) to the complexity of the issues»

Coherently, the CPR provide for three different “tracks” — the small claims track for less
complicated cases with a value up to £ 10.000; the fast track for claims with a value between
£ 10.000 and £ 25.000; and the multi-track for the very complicated claims with a value of €
25.000 and more.

The multi-track does not provide any standard procedure. It offers a range of case
management tools — standard directions, case management conferences and pre-trial reviews
- which can be used in a “mix and match” way to suit the needs of individual cases.

The choice among the different tracks depends on the value and the complexity of the case.
In order to prevent that the choice be made in the abstract, the rules rely on the “directions
guestionaire”, usually served on both parties when the defendant files their defence. They
further provide that the judge and the parties, if necessary, may meet at an “allocation
hearing2 at the initial stage of the case, and select the most appropriate track. A case can be

49 See The Reforms of Civil Procedure, supra note 9; N. TROCKER, Le riforme del processo civile in Europa; quali indicazioni per il
legislatore italiano?, in Quarto rapporto sulla giustizia civile in Italia. Le recenti riforme del processo civile in Italia e in Europa,
Parma, 2015, pp. 131 ss.
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placed in a track higher than its financial value would indicate, if it is appropriate to do so on
grounds of complexity®°.

A similar path has been followed by the French “new” Code of civil procedure, providing for a
short track (circuit court), a middle track (circuit moyen), and a long track (circuit long). The
choice between them depends once again, on the complexity of the case. It is the president
of the Division of the court, at an early meeting (/'audience d'orientation) with the parties’
lawyers, who discusses with them the state of the case, the necessities of the preparation of
the case, and consequently the track which should be selected®?.

As to the German system, we realize that the idea of a flexible procedural model has been
followed since the reform of 1977, adaptable to the peculiarities of individual controversies.
Following § 272 of the ZPO, the Court can shape the unfolding of the proceedings since the
very beginning, and order that the main hearing, where the case is normally decided, be
preceded by the setting of an early first hearing (§ 275) or by the written preparatory
procedure (§ 276) which requires the parties to file and exchange written briefs to set forth
contentions, clarify issues, respond to contentions of the opposing party or to hints from the
court. § 273 of the ZPO, in turn, allows the Court to order a series of activities in view of a
carefully prepared main hearing. Among them are the integration and/or the clarification of
the issues, the exhibit of documents, the personal appearance of the parties, witnesses and
experts at the hearing, the production of documents and information from the public
administration>2.

An important feature of the flexible procedural models is that they do not provide abstractly
for a rigid and predetermined separation of stages (such as, for instance, introduction, proof
taking and decision) and for deadlines internal to each of them. It is the judge who has the
duty to keep an eye on the progress and the proper and loyal unfolding of the proceedings and
to follow, direct and coordinate the initiatives of the parties. Other devices, such as the once
called “contrat de procédure”, now regulated as “calendrier” in section 781, para. 3, of the
French Code of civil procedure, serve the same purpose of promoting an effective interaction
among the various actors of the procedure (judge and the parties’ lawyers), and assuring that

50 See the provisions in Part 26 — “Case management — Preliminary Stage” - of the Civil Procedure Rules: Rule 26.3 (directions
questionaire); 26.5(4) (allocation hearing); 26.6 (scope of each track); 26.7 (general rule for allocation); 26.8 (matters relevant
to allocation to a track). In multi-track cases of any complexity it is usual for the parties to meet with the judge at a “case
management conference” in order to clearly define the issues in dispute and determine what steps need to be taken and
when in order to prepare for trial. A. ZuckeRmAN, Zuckerman on Civil Procedure: Principles and Practice, 4t ed., London, 2020,
sub section 12.

51 See the provisions of Article 726-729-1 and 776 to 779 of the Code of Civil Procedure. F. FERRAND, The Respective Role of the
Judge and the Parties in the Preparation of the Case in France, in The Reform, supra note, 9, pp. 18-19. A. BAMDE, Procédure
écrite devant le Tribunal judiciaire: l'orientation de ['affaire (circuit court, circuit long et procédure participative),
aurelienbamde.com, 2019/04/10.

52 P L. MURRAY — R. STURNER, German Civil Justice, Carolina Academic Press, 2004; L. ROSENBERG — K.H. ScHWAB — P. GOTTWALD,
Zivilprozessrecht, 18. Auflage, 2018, pp. 620 ff.
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the management of the case be proportionate to its peculiarities®3.

In order to obtain a rapid, rational and orderly disposition of the case, some systems invest
their expectations in the active role of a judge vested with specific duties of timely fashioning
the matters in genuine dispute. An eminent example is the “richterliche Hinweisspflicht”
codified in § 139 of the German ZPO, a provision that some commentators indicate as the
“Magna Charta” of the ZPO. The provision calls German judges to discuss with the parties the
facts and issues in dispute from a factual and legal perspective; to cause parties to explain
themselves promptly and completely as to all material facts particularly in order to
supplement insufficient data as to relevant facts, to designate means of proof and to set forth
pertinent claims.

Other systems pursue the same objectives by addressing specifically the pre-litigation stage.
The English pre-action protocols combined with the pre-action disclosure provisions are
designed: a) to encourage the exchange of early and full information about perspective legal
claims; b) to enable the parties to avoid litigation by agreeing a settlement of the claim before
the commencement of proceedings; and c) to support the efficient management of
proceedings where litigation cannot be avoided®*.

8. Dealing with cases “justly” and the parties' right of access to information and evidence.
The departure from the “nemo tenetur” principle. The input of the European Directives.
Modern concerns to use proportionate resources and to deal with cases (speedily) within
“reasonable” time should not and cannot be pursued to the detriment of substantially correct
outcomes. In the European Courts' refinement of the right of access to justice a crucial role is
played by the right to have access to information and evidence. As Advocate General Jdaskinen
convincingly argued in Donau Chemie (2013): “limiting availability of critical evidential
material undermines the right of litigants to judicial determination of their dispute. It also
impacts on their right to bring cases effectively”>°. But how do we grant a party to a dispute
resolution proceeding access to information and evidence which is in the control of its
opponent in the proceeding or under the control of third parties who are not involved in the
proceedings at all?

The European codes of civil procedure of the 19t century strictly adhered to the principle
nemo tenetur edere contra se, i.e. the principle that no party has to help her opponent in

53 . CADIET —E. JEULAND, Droit judiciaire privé, 10t ed., Lexis Nexis, 2020, p. 842.

54 The Practice Direction on Protocols in April 2006 emphasized that the “pre-action conduct shall not be used to secure an
unfair advantage for one party, and parties should take responsible and proportionate steps to identify, narrow and resolve
any legal, factual and expert issue”. See §4 of the Pre-action Conduct and Protocols Practice Direction. There are currently 16
official Pre-action Protocols under the CPR for defined categories of claims, including debt claims, personal injury claims,
professional negligence, housing condition claims and clinical disputes. The Protocols and the Practice Direction are annexed
to the Civil Procedure Rules.

55 See the opinion of Advocate General Ja3skinen delivered on 7 February, 2013, C-536/11, at para 53.
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his/her inquiry into the facts. The litigation process maintained the primitive nature of a
legalised fight where each litigant strove to defeat his/her opponent leaving no room for
cooperation between the parties. This concept had (and to a significant extent still has) a
strong impact on the parties’ access to documentary evidence. Public policy reasons, such as
the interest of justice or disposing fairly of the process, could only be applied, according to the
traditional construction, to order the production of documents in the possession of third
parties on the same theoretical basis on which a general duty of testimony was disposed. A
procedural obligation of the parties to the dispute to produce a document could exists as far
as it was the projection of substantive property rights of the opponent in the document or the
projection of some other substantive right to disclosure®.

More recently, however, the idea has gained ground, gradually and not without difficulty, that
if the proceeding is to get as close as possible to the truth concerning the litigated issues, it
must rely on techniques through which each party can have access to relevant items of
evidence not in its possession.

In France, art.10 of the Code civil, as amended in 1972, introduced a general duty of procedural
discovery, by providing that “each party must bring her contribution to the administration of
justice in view of the ascertainment of truth”, and that the party who breaches this duty once
she has been formally requested to comply with it, without any justification, can be subject to
the imposition of an astreinte, without prejudice of damages. Art.11 of the “dispositions
liminaires” of the new Code of civil procedure reaffirms the obligation of the parties to
contribute in the taking of the evidence, and specifies that, as far as the disclosure of
documents is concerned, this obligation is qualified by the power of the judge to impose the
payment of an astreinte>’.

The French lead has been followed to some extent by the German Zivilprozessnovelle of 2002,
which provides for the power of the judge to order parties or third parties to disclose and
produce documents in their possession if one of the parties refers to them in its submissions,
relevant to the issues raised for the decision. Commentators do not hesitate to define the new
wording of § 142 of the ZPO an important step toward a procedural Aufklédrungspflicht beyond
and independently of obligations to disclose rooted in the substantive law>2.

56 For early criticism of this approach F. KLEIN, Pro futuro. Betrachtungen ueber Probleme der Civilprocessreform in Oestrreich,
Leipzig-Wien, 1891, pp. 36 ff.; see our Die Ideen Franz Kleins und die Entwicklung des Zivilverfahrensrechts in Europa, in Die
Aktualitaet der Prozess-und Sozialreform Franz Kleins, M. MARINELLI & OTHERS (eds.), Verlag Oesterreich, 2015, pp. 231 ff. On
various occasions, also in recent years, the German Federal Court has re-emphasized the principle that “a party is not obliged
to give the weapons into the other party's hands” References in O.G. CHASE & OTHERS (eds.), Civil Litigation in Comparative
Context, West, 2007, pp. 222-223.

57 A. BERGEAUD, Le droit a la preuve, Paris 2010, pp. 90 ff.

58 For an insightful analysis, G. WAGNER, Urkundenedition durch Prozessparteien-Auskunftspflicht und Weigerungsrechte, in
Juristenzeitung, 2007, pp. 706 ff.; Id., Urkundenedition durch Dritte. Deutsches Recht und amerikanische Discovery, in
Festschrift fiir Dieter Leipold, Tubingen, 2009, p. 801.
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Also the Dutch Procedural Law Reform Act of 2002 has significantly revised the Code’s
traditional approach to document disclosure long limited by the nemo tenetur. The newly
introduced Art. 22, which is part of the Code’s “guiding principles”, specifies that “the judge
may, in all situations, during any stage of the proceedings, order both or one of the parties to
hand over specified and case-related documents. If the refusal to comply with these orders is
not justified, the judge may draw the conclusion he deems fit”>°.

The Spanish Ley de Enjuciamento Civil seems to have started a trend toward automatic
disclosure using language that implies that each party, without resorting to the judge, can ask
from the opponent, pending the case, the disclosure of documents in her possession. The
solution is interesting and somehow original, though it may raise doubts about its
effectiveness since the disclosure procedure seems not to be supported by any adequate
sanction for the case of non compliance®®.

Quite significantly, in recent years, the issues of access to information and evidence have
increasingly attracted also the particular attention of the European lawmakers.

A specific input came with the provisions set forth in the so-called Enforcement Directive
(Directive 2004/48/EC of the European Parliament and the Council of 29 April 2004 on the
enforcement of intellectual property rights in the Member States).

The Directive set out a number of obligations on the Member States with regard to the
gathering of evidence in the context of actual litigation. To that end, Article 6 called national
legislators to ensure that if a party (a right holder) has presented reasonably accessible
evidence sufficient to support its claims and has, in substantiating its claims, indicated specific
evidence which lies in the control of the opposing party, the competent judicial authority may
order that the opposing party produces such evidence (subject to the protection of
confidential information). “Under the same condition — Art. 6, para. 2, continued — in the case
of an infringement committed on a commercial scale”, national legislators have to provide
that the obligation to disclose (disclosure orders) extends to “the communication of banking,
financial or commercial documents under the control of the opposing party” .

59 R.R. VERKERK, Fact-finding in Civil Litigation: a Comparative Perspective, 2010, p. 203. The court seems not to have weapons
other than “drawing its conclusions”. And there are significant restrictions to the “exhibition duty”. See also Article 843 a) of
the Code which provides the basis for disclosure of records for claimants having a legitimate interest in obtaining evidence.
60 See C. ESPLUGUES-MOTA - S. BARONA-VILAR, Civil Justice in Spain, Tokyo, 2009, at 150. The authors explain that the requesting
party has to provide accurate indications as to the nature and content of the requested document (Art. 328, par.2) ; and that
the court in case of non disclosure may give evidentiary value to “the version of the contents of the document provided by
the party requesting it (Art.329)”. As to third party documents, the law is silent on the effects of non compliance (Art.330).
For the authors the court might be able to issue a search warrant to look for the documents at third party's domicile. On
recent trends and developments E. RODRIGUEZ CELADA — S. SANz CAsTILLO — R. BERMEJO BoscH, Spain, in The e-Discovery and
Information Governance Review, 2020, pp. 77 ff.

61 |t has been rightly remarked that: “Even though these obligations to produce evidence may seem harmless and are well
understood by scholars from jurisdictions embrasing rather broad duties to disclose, they are by no means self-evident. Some
jurisdictions in Europe, among them Germany, are far more restrictive in requiring the parties to a legal dispute to contribute
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Of great significance is the European Antitrust Damages Directive (2014/104) commited to
facilitate access to information and evidence in order to enable citizens to effectively vindicate
their rights in court®?.

At the outset Recital 14 of the Directive recognises that actions for damages for infringements
of union or national competition law typically require a complex factual and economic
analysis. The evidence necessary to prove a claim for damages is often held exclusively by the
opposing party or by third parties and is not sufficiently known by, or accessible to, the
claimant. In such circumstances, strict legal requirements for claimants to assert in detail all
the facts of their case at the beginning of an action — as the classical continental fact-pleading
models require — and to profer precisely specified items of evidence can unduly impede the
effective exercise of the right to compensation.

Recital 15 on its part reminds us that there are areas of civil litigation like the competition law
litigation that are characterized by an information asymmetry. Therefore it is appropriate to
ensure that claimants — in particular intermediate consumers and small or medium size
enterprises —are afforded the right to obtain the disclosure of evidence relevant to their claim,
without it being necessary for them to specify individual items of evidence, as they are in
principle required under the provisions of most national codes of civil procedure which are by
their nature limited in scope and ineffective.

There are three major aspects that deserve to be emphasized:

a) the Directive (in Article 5, para 1) attenuates the requirements of the traditional fact-
pleading model of the continental codes in that it provides for disclosure to be ordered where
the claimant makes a plausible assertion of the infringement and the harm caused by the
defendant by delivering a reasoned description on the basis of facts which are available to
him;

b) the Directive (Art. 5, para. 2) requires Member States to empower national courts to order
the disclosure not only of individually identified items of evidence, but also whole categories
of evidence held by the infringers or by third parties (including competition authorities) so
long as the evidence could be relevant to the case and the request is reasonable and
proportionate under the circumstances of the case. The move to disclosure of relevant
“categories of evidence” in recognition of the fact that it will not always be possible for a
claimant to know in advance precisely which relevant documents the defendant has in its

to the establishment of the true facts of the case.” WAGNER, Harmonisation, supra note 5, 110-111. On the implementation,
see the country reports in F. PETILLION (ed.), Enforcement of Intellectual Property Rights in the EU Member States, Intersentia,
2019.

62 For discussion, N. Namisi SIBOE, A critical analysis of Directive 2014/104/EU on certain rules governing actions for damages
under national law for infringement of the competition law provisions of the Member States and of the European Union, 2019;
T. THIEDE, Fine to follow-on? Private anti-trust actions in European law, 5 China-EU Law Journal, 2017, pp. 233, 242 ff.
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control marked a significant change in many EU Member States jurisdictions where disclosure
was previously limited to specific documents identified in the claimant's request®3;

c) the Directive (in Article 8) requires Member States to ensure that national courts are able
to impose “effective and dissuasive” sanctions on parties and third parties in case of their
failure or refusal to comply with the disclosure order or their destruction of relevant
evidence®.

The provisions of both the Enforcement and the Antitrust Damages Directive could fit in well
with any modern code of civil procedure under the chapter “access to information and
evidence”. Unfortunately, in implementing the Directives, most Member State have only
changed their specific rules in the field of intellectual property and unfair competition and
have not taken the opportunity to adapt their procedural laws generally to the standards set
out in the mentioned instruments®. In some countries the transposition of the European
directives has also sparked lively debates and controversies®®. Therefore, it does not come as
a surprise that the European Commission in its Report of 2010 on the application of the
Enforcement Directive critically revealed the trend in some Member States to interpret very
restrictively the requirement of specific elements in Art. 6, par. 1. Right holders who ask for
evidence which lies in the control of the opposing party are frequently requested to specify
the exact character, location, reference numbers and contents of the requested documents,
sometimes even the page numbers or the defendant’s commercial records. Where right-
holders are not able to provide this information the requests are rejected by the courts as
vague®’.

63 On the provision of Article 5 (4) regarding disclosure and protection of confidential information the European Commission
recently adopted a Communication aimed “to be a source of inspiration and guidance for national courts” in charge of
applying that provision. See Official Journal of the EU, 22 July, 2020 — 2020/C242/0.

64 See also Recital 33 of the Directive. Italy's Legislative Decree No. 3 of 19 January 2017 implementing Directive 2014/104/EU,
in order to strengthen the injured person's right to effective litigation, provides (in Article 6) that administrative fines (from
15.000 to 150.000 Euro) can be imposed in case of non-compliance with obligations and court orders relating to evidence.
85 European Commission Antitrust Actions for Damages - Transposition of the Directive in member States lists the legislation
adopted in the various national legal systems. Like the implementing legislation in other countries, the Italian Legislative
Decree n. 3/2017 lays down rules aimed at enabling interested parties to gain access to evidence that apply to anti-trust
damages actions but do not replace the limited tools offered by the Code of Civil Procedure. Another example is Spain, where
specific regulation was introduced broadening access to evidence in antitrust damages actions. See Article 283 bis (a) to (k)
of the LEC. On the (largely missed) broader harmonization potential of the Directives in matters of access to information and
evidence, GASCON-INCHAUSTI - HEss, The Future of the European Law of Civil Procedure, supra note 5, pp. 123 ff.

66 Some claimed that the new rules on access to information and evidence would upset fundamental principles of civil
procedure in requiring parties to give evidence against themselves. S. DRozp, The right to demand production of evidence from
an adversary in Polish civil litigation, July 2017, available at www.codozasady.pl/eu.

67 Another practice that reduces the effectiveness of the measures imposed by the Directive is the tendency of national courts
to interpret narrowly the term “control” — a term that is broader than “possession” — limiting the extent of disclosure
obligations to the items in the possession of the person who is required to disclose. See the Commission staff working
document “Analysis of the application of Directive 2004/48/EC of the European Parliament and the Council of 29 April 2004
on the enforcement of intellectual property rights in the Member States”, Brussels, 22.12.2010, SEC (2010), 1589 final. On
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Countries on the Continent still have difficulties to overcome their nemo tenetur
idiosyncracies®®.

In this area, fundamental differences — both cultural and legal — remain between the
Continent's civil law approach and the solution long adopted in England where the mechanism
of standard disclosure, as provided under Civil Procedure Rule 31.6, independently of any
consideration with regard to the burden of proof, requires a party to disclose (i) the
documents on which she relies; and (ii) the documents that (a) adversely affect her own case;
(b) adversely affect another party's case, or (c) support another party's case; and to allow
inspection of these documents by the other side. And where specific disclosure under Civil
Procedure Rule 31.12 offers a party in litigation a powerful tool to obtain key documents
which an opponent has in its possession but which he is purposefully withholding. Even in
their most recent projects European rule-makers have declined to adopt a similar pattern as
their preferred solution®°.

9. New challenges of modern civil litigation: tackling “information asymmetry” through pre-
action disclosure. A “right of information” for prospective claimants.

The Continental systems of civil procedure traditionally contained some means of ensuring
that prior to litigation evidence is preserved where there is a risk that it may be destroyed or
otherwise become unusable. Italy’s istruzione preventiva (Articles 692 et seq. of the Code of
Civil Procedure), and Germany's selbstindiges Beweisverfahren (§ 485 of the
Zivilprozessordnung) provide well known examples’®.

the continuing challenges that concern the interpretation and application of certain provisions of the Directive, including
Articles 6 and 7 on obtaining and preserving evidence and Article 8 on the right of information, see European Commission,
Guidance on certain aspects of Directive 2004/48/EC on the enforcement of intellectual property rights, SWD (2017) 432 final.
The Commission expressed again its concern that in some Member States the process of specifying the evidence laying in
control of the opposing party can be very burdensome for the applicant, and thus in practice significantly limit the possibility
to obtain such evidence. Article 6 should not preclude the possibility to require the opposing party, in certain cases, to present
concrete categories of evidence or to carry out a diligent search for evidence within its organization. At 12-13.

68 See now the attempt to build a “European way to discovery” aimed at surmounting “the difficulties of having access to
sources of evidence in the possession of the opponent or of third parties while avoiding the risk of fishing expeditions and
US-style litigation”, F. GASCON INCHAUSTI — M. STURNER, Access to Information and Evidence in the ELI/Unidroit European Rules
on Civil Procedure: Some Fundamental Aspects, 24 Uniform Law Review, 2019, pp. 14, 29 ff. The Rules intent is to serve as a
basis for regional implementation.

69 For a recent case illustrating the factors courts look at in specific disclosure applications see Maher v. Maher [2019] EWHC
3613 (Ch) A Disclosure Pilot scheme within the Business and Property Courts adopted on January 1, 2019 for a two-year period
aims to achieve a more efficient and flexible process tailored to each case and to ensure key documents are disclosed at an
early stage.

70 n Italy a significant step further moved the provision of Article 696-bis (introduced in 2005) which provides for “the carrying
out of an expertise on a preliminary basis (also beyond the preservation purpose) to assess and determine the credits deriving
for the failure to perform contractual obligations or form non-exact performance of contractual obligations or from a
wrongful act”. An Italian “measure d'instruction a future”.

514



Recent developments in Europe show that the topic deserves to be considered also from a
broader perspective. In fact, in many situations, for parties wishing to pursue their rights in
court, it is extremely important to have access to information (and evidence) in the pre-action
phase in order to determine whether there are sufficient elements for a realistic claim to be
made or to decide against whom a suit can be brought. Access to information and evidence in
the pre-action phase may also be important to enable a party to decide whether to look for
an extra-judicial settlement of the dispute.

In systems that apply the “fact-pleading rule” and require parties to furnish the detailed
factual basis of the legal contention that justify their claims, as it is the case in most civil
procedure codes of continental tradition’?, there seems to be a growing awareness that some
sort of preliminary “discovery” has to be allowed in order to prepare certain legal disputes
and calculate their risk, and to prepare the presentation of the relevant facts in reasonable
detail and a description of the available evidence with sufficient specification during the
pleading phase.

A number of European countries are moving in this direction. In France, for example, courts
have interpreted Article 145 of the Code of Civil Procedure (mesures d’instruction a future) so
as to facilitate access to documents (and other evidentiary material) from an opponent or
third parties before, and independently from litigation on the merits, even beyond the
requirement of there being a reason to preserve evidence upon which a solution of the dispute
may depend. In this way, prospective litigants are able to obtain “information” prior to the
institution of proceedings on the subject of the matter, before coming to them, whether to
initiate a suit and against whom, or to look for a determination as to extra-judicial settlement
of the dispute. The information that is made available trough Article 145 goes beyond a strict
notion of evidence’.

In the Netherlands, Article 186 of the Code of Civil Procedure deals with “preliminary hearing
of witnesses” before an action has been brought. This provision — explained the Amsterdam
Court of Appeal & “is not only intended to enable material evidence to be taken from witnesses
shortly after the facts in dispute and to prevent evidence from being lost but also, and in
particular, to provide an opportunity for persons involved in an action subsequently brought
before the civil courts — those considering bringing such an action, those who anticipate that
the action will be brought against them, or third parties otherwise concerned by such an

71See e.g. Article 163 of the Italian Code of Civil Procedure and Section 253 of the German ZPO: “the statement of claim must
include exact information on the subject matter and the grounds for filing the claim, as well as a precisely specified petition”.
72 For analysis and references to the rich body of case-law, see L. CADIET, Code de procédure civile, Lexis Nexis, 2012, pp. 160-
168. See also Cour de Cassation, June 16, 1998 D. 1998, IR 179; and May 16, 2012, Dalloz, 2012, pp. 2066, condemning
“excesses” in the use of Art. 145. Judges are required not to order “mesures générales d’investigation”. On the balancing
process, Tribunal judiciaire de Paris, July 10, 2020, note M. KeBIrR, Référé probatioire: quand le droit a la prove se heurte au
secret de l'instuction, in Dalloz actualité, 2 Octobre 2020.
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action —to obtain advanced clarification of the facts (with which they are perhaps not entirely
familiar), so as to enable them better to assess their position, particularly with regard to the
issue of identification of the party against whom proceedings must be instituted””’3.

In Spain Articles 256 to 263 of the Ley de Enjuiciamiento Civil on the diligencias preliminares
allow claimants prior to bringing a claim to request specific documents through preliminary
procedural steps’4.

The importance to provide access to information and evidence in the pre-litigation stage in
order to assist parties to establish their rights in courts has been recognised also by the
European legislator.

The already mentioned Directive 2004/48/EC on the enforcement of intellectual property
rights in Article 7 required Member Sates to “ensure that, even before the commencement of
proceedings on the merits of the case, the competent judicial authorities may, on application
by a party who has presented reasonably available evidence to support his claims that his
intellectual property right has been infringed or is about to be infringed, order prompt and
effective provisional measures to preserve relevant evidence in respect of the alleged
infringement”. Such measures (the article described the content of the measures, not their
legal nature) may “include the detailed description [search], with or without the taking of
samples, or the physical seizure of the infringing goods, and, in appropriate cases, the
materials and implements used in the production and/or distribution of these goods and the
documents relating thereto”.

The rational of the provision is clear: the holder of an intellectual property right who becomes
aware of an infringement of his right is often faced with the difficulty of being unable to specify
the evidence in support of the allegations or to have access to it since it is in the possession of
the party responsible for infringement or of a third party.

Further more, aware that a potential claimant may often only dispose of very imprecise
information that a counterfeiting is taking place and who the wrongdoers are, Article 8 of the
Directive established a “right of information” for prospective claimants. Member States had
to ensure that in response to a justified and proportionate request, the holder of intellectual
property rights obtains information on the origin and distribution networks of the goods or
services which infringe the intellectual property not only from the infringer, but also any other

73 In the referral which led to the widely discussed decision of the European court of Justice in the St. Paul Dairy case of April
28, 2005. On the proposals to extend pre-action disclosure akin to the English model see VERKERK, “Fact finding” supra note
38, 214. C.H. vaN RHEE, Evidence in Civil Procedure in The Netherlands:Tradition and Modernity, in C.H. vaN RHEE- A. UzELAC
(eds.), Evidence in Contemporary Civil Procedure. Fundamental Issues in a Comparative Perspective, Intersentia, 2015, pp. 257
ff. On Article 833a) of the Dutch Code of Civil Procedure and the disclosure of evidence regarding records, justified by the
need of the claimant to further substantiate the claim, see the decision of the Dutch Supreme Court of 18 November 2015,
in AIB v. Novisem, ECLI: NL: HR: 2015: 3304.

74 For discussion see the doctoral thesis of E. CERRATO-GURI, La peparacion del proceso civil: Las diligencias preliminares,
Universitat Rovira y Virgili, Tarragona, 2017.
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person (a) who was found in possession of the infringing goods on a commercial scale; (b) who
was found to be using the infringing services on a commercial scale; (c) who was found to be
providing on a commercial scale services used in infringing activities; or was indicated by the
person referred to in (a), (b) or (c) as being involved in the production, manufacture or
distribution of the goods or the provision of the services.

In order to improve the ability to trace infringers, the information referred to in par. 1 of
Article 8 comprises not only the persons involved in the infringing activities, i.e. the persons
at the end of the distribution chain, but also those who are “behind the scenes”, often as part
of complex distribution networks. Furthermore, the provision in par.2 allows gathering
information about the quantities produced, including the price obtained’>.

The European Court of Justice in New Wave Cz, a.s. v. Alltoys, decision of January 18, 2017 has
clarified that the right of information in Article 8 may be invoked where the applicant seeks
access to information on the origin and distribution networks of the goods or services by which
an intellectual property right has been infringed in view of bringing an action for damages.
And in Coty Germany, decision of July 16, 2015, the Court has emphasized that a national
provision which allows a banking institution, in an unlimited and unconditional manner, to
invoke banking secrecy in order to refuse to provide information concerning the name and
address of an account holder, is liable to frustrate the right to information recognized in Art.
8, paras. 1 and 3 of the Directive 2004/4876.

Not for all Member States the right to obtain information from the infringers as well as from
third parties was a novelty. In times when the right to information of an English litigant or
prospective litigant was very restricted — mainly because of the “mere witness” rule — English
courts re-discovered the historical right to file a bill of discovery and crafted the Norwich
Pharmacal remedy (1973) to compel a person (or persons), not necessarily a prospective
defendants, to disclose documents or non-documentary information if that person was
involved in an alleged tortious act before the main proceedings have begun.

In Norwich Pharmacal the claimants knew that their patent was being infringed by illegal
importations. They did not know, however, who the importers were and could not sue them
for infringement until they had found that out. They sued the Customs and Excise
commissioners. From the moment when the goods entered the port until the time when the

75 The idea has now found its way also into the ELI/Unidroit European Rules on Civil Procedure. GASCON INCHAUSTI — STUERNER,
Access to information and evidence, supra note 68, pp. 30 ff.

76 For further references and analysis see the Report of the European Union Intellectual Property Office, IP Enforcement Case-
law collection on the balance between the right of information and fundamental rights in the European Union, 2018. There
seems to be agreement that the implementation of the Directive has considerably improved the ability to trace infringers
and that the right of information has had a significant impact on the possibility to establish the “exact quantities of infringing
products involved and therefore on the accuracy of calculation of damages”, thereby reinforcing the judicial protection of
rights.
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consignee obtained clearance and removed the goods, they were under the control of the
commissioners in the sense that the commissioners could prevent their movement, specify
the place where they were to be put, or examine and test the goods. The commissioners also
had custom documents which would identify patent infringers and evidence the importation
of materials infringing the claimants’ patents. The claimants sought an order for disclosure of
their names and addresses.

The House of Lord, in granting the request, pointed out that “if the information was not made
available by disclosure, no action could ever be begun because the claimants would never
know who infringed their patent”’”’. Today, the principle can be stated as follows: if a person
is mixed up, innocently or otherwise, in the tortious acts of others so as to facilitate them, he
comes under a duty to assist a person wronged by those tortious acts by providing him with
the information needed to sue the wrongdoer, and in particular to disclose his identity’8.

Of course, when dealing with issues of access to information and evidence in the pre-litigation
stage, one has to consider that there is also a substantive law perspective that must be taken
into account. In fact, in our legal systems there are various important provisions of substantive
law which create a “right to information” or an “obligation to disclose” in the context of
specific legal relationships. Such substantive legal rights or obligations can be enforced
judicially, and are functional to gain factual information and evidentiary material from private
parties or from public entities in order, eventually, to start a proceeding. As the German
Federal Supreme Court properly remarked, “when dealing with issues of pre-trial discovery it
is not just the principles of procedural law which must be considered; the legal system as a
whole, including the duties of disclosure under substantive law, which could supersede foreign
procedural regulations which have a comparable effect, also has to be taken into account””?.
Good examples are Sections 809 and 810 of the German Civil Code, the right of access to public
files under the Italian law no. 241 of 1990 on administrative procedure and the duty to disclose
banking records pursuant to Art. 119, par. 4 of the Legislative decree no. 385 of 1993 (the
Italian consolidated banking law).

10.From access to judicial adjudication of civil disputes to the right to an effective remedy:
a key-feature of Europe's judicial “constitution”.

Access to justice is an essential component of the rule of law and so is the right to a fair trial.
But respect and protection of substantive rights ultimately can only be granted with the

77 Norwich Pharmacal Co. v. Customs and Excise Commissioners [1973] UKHL, 6.

78 On its evolution, frequent use and the requirements that need to be satisfied, C. HoLLANDER, Norwich Pharmacal Takes
Wings , in Civil Justice Quarterly, 2009, 458; P. MATTHEWS-H.M. MALEK, Disclosure , 5t ed., Academic Marketing Services, 2016.
79 See the decision of June 6, 1992 in matters of recognition of U.S damages judgments in Germany, in 32 International Legal
Materials, 1993, p. 132, at section Ill.
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availability of effective remedies®°.

The Charter of the Fundamental Rights of the European Union in its Article 47 explicitly
provides that “everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal”.

The provision gives expression to an acquis resulting from the sophisticated jurisprudence of
the European Court of Justice which as part of its endeavor to shape and advance Europe's
supranational legal order has created and developed, in its substantive content, the right to
effective judicial protection, adopting it as parameter for appraising the suitability of domestic
procedural rules to enforce the rights conferred on European citizens in numerous areas
governed bu EU law and using it to impose important constraints both on the Member States'
law-makers and the national courts.

From the very beginning, the Court clearly envisioned the importance of the judicial path to
compensate for legislative inertia in the enforcement of Community law. “The vigilance of
individuals concerned to protect their rights — the Court states in the landmark decision of van
Gend & Loos (1963) setting out the “constitutional” framework of the new European legal
order —amounts to an effective supervision in addition to the supervision entrusted by Articles
169 and 170 to the diligence of the Commission and of the Member States”®!. Actions by
private litigants in national courts are construed as powerful tools to force Member States to
comply with their obligations. In the Court's visionary design the individual European citizen
becomes — via the national courts —an important part of the implementation process.

Having recognized the role of private enforcement, i.e. the potential of individuals vindicating
their Community based rights in the event of violation or breach, as of critical factor for the
success and, arguably, the legitimacy of the new legal order, the Court’s attention had to turn
upon the enforcement mechanisms available at the national level; to the rules of the national
legal systems that govern the conditions under which individuals may bring and pursue actions
before the courts of law in order to safeguard their rights, as well as to the rules that govern
the form and the type of available remedies. From the creation of substantive rights — a
perspective familiar to the civil lawyer — the focus had to be moved to the establishment of
effective remedies, a perspective familiar to the common lawyer.

Indeed, earlier cases show a certain reluctance by the Court of Justice to meddle in procedural
matters, leaving it to the national systems to shape the remedies required to make judicial

80 For a detailed account on the following see La formazione del diritto processuale europeo, supra note 2, pp. 4 ff., 118 ff.

81 |n the 1960's with the decisions in Van Gend & Loos (1963) and Costa v. Enel (1964) the Court announced the
“constitutional” doctrines of direct effect and supremacy of Community law which became the driving principles for the
enforcement of European law. See the brilliant essay by E. STeiN, Lawyers, Judges and the Making of a Transnational
Constitution, in American Journal of International Law, 1981, 1 ff. The centrality of the Court of Justice also in the following
decades remains one of the striking features of European integration and governance. A. STONE SWEET, The European Court of
Justice and the Judicialization of EU Governance, in Living Reviews in EU Governance, 2010.
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protection effective. Its jurisprudence endorses the principle of “procedural autonomy”. But at
the same time it furnishes two limitations which are constantly reasserted in later judgements:
“national procedures available to obtain judicial protection of rights conferred by Community
law must (a) be no less favourable than those governing similar domestic claims and; (b) not
render virtually impossible or excessively difficult the exercise of such rights. And it is the
“minimal effectiveness” requirement that, gradually extended, eventually leads to the turning
point in the Johnston judgement.

In Johnston, a case challenging a provision of Ireland's Sex Discrimination Order the Court held
that, on the basis of Article 6 of the Directive 76/207/EEC on the implementation of the
principle of equal treatment for male and female workers, Member States have to ensure that
“persons who consider themselves wronged by an act of discrimination have the right to
obtain an effective remedy in a competent court”®2. In order to strengthen its argument, the
Court referred to Articles 6 and 13 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms which in the Court's view “reflect a general principle of law
that underlies the constitutional traditions common to the Member States”®3. In light of that
general, unwritten principle, which the Court “acknowledges” as an integral part of
Community law, anyone who has a right must have a remedy to safeguard that right. And the
remedy must be effective . The maxim ubi jus ibi remedium (i.e. no right without remedy),
becomes a general principle of Community law34.

The decision in Johnston marks the definitive departure from the model according to which
Community law is primarily concerned with the substantive aspects of law, i.e. with the
definition of rights and obligations, while rules governing the actual enforcement of such rights
and obligations — rules governing the judicial remedies — depend upon the disciplines in force
in the various Member States®.

82 Marguerite Johnston v. Chief Constable of the Royal Ulster Constabulary, Case C- 222/84, judgment of 15 May, 1986, at
paras. 19-20.

83 At para 18.

84 Eventually the right to an effective remedy finds its way into Article 47 of the Charter of Fundamental Rights of the EU.
Article 19 (1) TEU, for its part, establishes the Member States' obligation to “provide remedies sufficient to ensure effective
legal protection in the fields covered by Union law”. M. SariaN — D. DUSTERHAUS, A Union of Effective Judicial Protection:
Addressing a Multi-level Challenge trough the lens of Article 47 CFREU, 33 Yearbook of European Law, 2014, pp. 3-40. On
Article 13 —right to an effective remedy — of the European Convention on Human Rights as establishing an autonomous right
whose content extends beyond the safeguards of Article 6 (right to a fair trial) see Guide on Article 13 of the European
Convention of the Human Rights: Right to an effective remedy (updated on 30 April 2020) which is part of a series of Case-law
Guides published by the European Court of Human Rights to inform legal practitioners about the fundamental judgments and
decisions delivered by the Court.

85 Procedural provisions are increasingly inserted side-by-side with substantive rights in EU section-specific legislation. An
example of the ever growing attention paid to the remedial dimension are the General Data Protection Regulation of 2016
and the new generation of EU discrimination law of the 2000's, like the Gender Equality Employment Directive 2006/54/EU
and the Race Equality Directive 2000/43/EC.
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11. A European “ius commune” for provisional and protective relief and its “spill over” effect.
With the right to an effective remedy as a general principle of Community law — hierarchically
equal to primary law and thus binding on the Member States when they are acting in an area
falling within the scope of European law - the Member States’ autonomy with regard to judicial
remedies for the infringement of rights conferred by Community law is firmly tight to the result
of vesting those rights with adequate means of effective judicial protection.

The creation, by way of “judicial law making”, of a body of European rules dealing with
provisional remedies offers a significant example.

In Factortame (1990) the European Court “instructs” the English judges that “the old common
law rule that an interim injunction may not be granted against the Crown” (...) cannot find
application in cases concerning Community law. “If the sole obstacle which precludes a court
from granting interim relief is a rule of national law, it must be set aside that rule”2®.

In Zuckerfabrik (1991) the Court specifies the conditions under which interim relief must be
granted by the domestic courts. In Atlanta (1995) the Court formulates the important principle
that interim relief need not merely consist of the suspension of the enforcement of a national
(administrative) measure, but it may also encompass a positive order to preserve the
applicants legal position®’.

In subsequent decisions the Court moves a step further and censors Spain's and Italy's
legislation which require proceedings on the merits to be brought beforehand as a condition
for the adoption of an interim measure. Interim measures must be available ante causam,
independently of any prior action in court®8.

In recent years the Court has repeatedly insisted on the availability of interim relief as “a
cornerstone of effective judicial protection” against violations of European law on unfair terms
in consumer contracts (like loan agreements and mortgage terms)®.

Under normal circumstances the evaluation of the Court takes into account the remedies
already existing at national level. It does not create a new remedy but it extends the possibility
offered by the national provisions to fill the (alleged) gap in the enforcement of Union law or,
insofar as a provision of national law conflicts with the requirement of an effective remedy in

8 Judgment 19 June 1990 following a preliminary reference by the House of Lords. For comment D. OuUVER, Fishing in the
Incoming Tide, 54 Modern Law Review, 1991, p. 442.

87 Cases C-243/88 and 92/89, judgment of 21 February 1991, and case C-465/93, judgment of 9 November 1995. D. O'KEEFFE,
Judicial Protection of the Individual by the European Court of Justice, 19 Fordham Int'l Law Journal, 1995, 901-918.

88 Commission v. Kingdom of Spain, C-214/00, judgment of 15 May 2003; DAC Spa v. Azienda Ospedaliera “Spedali Civili” di
Brescia, order of the Court 29 April 2004. See also the recent Grand Chamber Judgment of 26 March 2020 in joined cases C-
558/18 and 563/18, Miasto Lowicz, pars. 32-35.

89 See e.g. Kusionova v. SMART Capital, C-34/13, judgment of 10 September, 2014 where Article 47 of the EU Charter was
used against the (extrajudicial) enforcement of a loan secured by a charge on the consumer's family home. For further
references A. vaN DuUIN, Metamorphosis? The Role of Article 47 of the EU Charter of Fundamental Rights in cases concerning
national remedies and procedures under Directive 93/13/EEC, in 6 Journal of European Consumer and Market Law, 2017, p.
190.

521



Article 47 of the Charter of Fundamental Rights of the EU, the domestic courts are called to
disapply the conflicting provision.

In some cases the Court has come to address not a specific national procedural provision but
rather the procedural system as a whole as offering incomplete and insufficient judicial
protection. In Sanchez Morcillo (2014) the Court challenged the Spanish procedural system in
relation to mortgage enforcement for its lack of adequate interim relief*.

It should be emphasized that the influence exerted by the principle of effective judicial
protection on the domestic legal orders does not necessarily stop at matters to which EC law
is applicable. The rules laid down by the Court of Justice, have in may instances influenced the
way in which domestic provisions are construed and applied by national courts even in cases
to which Community law does not apply (the so called “spill- over” effect). The ius commune
prompted by the Court’s line of decisions in the field of interim protection has further had an
important impact on general legislative reforms in countries like France and Italy. This effect
has been produced (also) because of the need to prevent reverse discrimination or, under a
more general perspective, to avoid practical disadvantages stemming from a two-tier system
in the protection of national rights and EU rights.

12. Civil liability and the remedy of compensation. Setting down rules for the determination
of damages: the requirements of effectiveness and adequacy.

The principle of effective judicial protection of Community based rights has found relevant
applications also in matters of civil liability and the related remedy of compensation with the
Court setting down rules for the determination of damages.

Already in one of its earlier decisions, dealing with the interpretation of Article 6 of the Council
Directive 76/207 EEC on the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training and promotion, and working
conditions, the Court explained that, although the directive leaves the Member States free to
choose how to “sanction” breaches of the prohibition of discrimination, it nevertheless
requires that “if a Member State decides to sanction breaches of that prohibition by the award
of compensation, then in order to ensure that it is effective (...) that compensation must in any
event be adequate in relation to the damage sustained and not merely a symbolic one”*.

90 Sanchez Morecillo v. BBVA, case C-539/14, order of 16 July 2015 and Sanchez Morcillo v. BBVA, case C-109/14, judgment of
17 July 2014. See also Aziz v. Catalunyacaixa, case C-415/11, judgment of 14 March, 2013. Both cases provoked the creation
of new remedies. Articles 695 (1) (4) and 695 (4) were introduced in the Spanish Lei de Enjiuciamiento Civil, strengthening
the protection of mortgage debtors.

%1 Von Colson & Kamann, judgment of 10 April 1984, at para 28. The facts of the case: two women had applied for jobs as
social workers at a prison but two mail candidates were appointed. The competent national court had acknowledged the fact
that discrimination on grounds of gender had taken place, but had rejected the claim of offering alternative employment or
compensation of six month salary, arguing that only compensation for expenses actually incurred - the travel expenses of DM
7,20 - was the applicable form of sanction. More recently on the inadequacy of merely symbolic sanctions, the judgment of
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In Dekker (1990), the Court relied on the same Article 6 to hold that, “where a Member State
opts for a remedy forming part of the rules on civil liability, any infringement of the prohibition
of discrimination suffices in itself to make the person guilty of it fully liable, and no regard may
be had to the grounds of exemption envisaged by national law”. It followed from this that the
employer’s liability for infringement of the principle of equal treatment could not be made
subject to the provision of proof of the existence of a fault attributable to him or to a ground
of exemption provided for in national law (in that case the general provision on tort in the
Dutch Civil Code)®?.

In Marshall Il (1993) the UK had opted for financial compensation as a remedy — instead of
opting for the reinstatement of the victim of discrimination — but had set limits_upon the
amount of compensation which could be awarded. The Court of Justice stated: “Where
financial compensation is the measure adopted by the Member States, it must be adequate,
in that it must enable the loss and damage actually sustained as a result of the discriminatory
dismissal to be made good in full”. It follows from this interpretation that the fixing of an upper
limit to the compensation is inconsistent with Article 6 of the Directive. And the award of
interests must be regarded as an essential component of compensation for the purposes of
achieving equality of treatment” Monetary compensation must be regarded as being
inadequate when it does not “enable the loss and damage actually sustained {(...) to be made
good in full”®3,

In Simone Leitner (2002), the Court decided to extend the area of recoverable damages stating
that Article 5 of Directive 90/314 on package travel, package holidays and package tours must
be interpreted as conferring on consumers a right to compensation also for non-material
damages which result from the non-performance or improper performance of the services
constituting a package holiday®*. Similarly in Liffers (2016) referring to Article 13 (1) of the
Directive 2004/48 on the enforcement of intellectual property rights, the Court established
that, although the provision does not mention moral prejudice as an element which the
judicial authorities must take into account when setting the amount of damages to be paid to
the right holder, “compensation in full” for the actual prejudice suffered by him includes
compensation for any moral prejudice he may have suffered in a given case®®.

25 April 2013 in Asociatia Accept, Case C- 81/12.

92 Case C-177/88, judgment of 8 November, 1990, at para 23.

93 Case C-271/91, judgment of 2 August, 1993, at paras 26, 30 and 31.

94 Case C-168/00, judgment of 12 March, 2002, at paras. 28-30, 47.

95 Liffers v. Producciones Mandarina SL & others, case C-99/15, judgment of 17 March 2016, clearing the doubts raised among
scholars and national courts the ECJ has taken an important step towards European IP law harmonization.
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13. Beyond Compensation. Civil remedies as instruments of deterrence? The case of gender
discrimination.

Should damages also be “dissuasive”?

On various occasions the European Court of justice, has moved a step further mentioning the
“dissuasive” function as an element of effective civil remedies.

In von Colson (1984), somewhat surprisingly, the Court stated that an award of compensation
in order to be effective has to have (...) a deterrent effect®®. And formulas like “real deterrent
effect” and “genuine dissuasive effect” have become part of a line of cases in the area of anti-
discrimination law?’.

Dissuasiveness refers to the capability to lead potential authors of violation to comply with the
law. Thus, it addresses both the author of the violation in the case before the court, but also
the potential violators that will be refrained for violation.

In recent years also secondary law in this field has started to include the dissuasive function
among the requirements of remedies designed to meet the objective of effective judicial
protection. An eminent example is Directive 2006/54/EC of July 5, 2006 whose Article 18, in
relation to gender-based discrimination, provides that Member States shall introduce into
their legal systems such measures as are necessary to ensure real and effective compensation
or reparation for the loss and damages sustained by a person injured as a result of
discrimination on grounds of sex, in a way which is dissuasive and proportionate to the damage
suffered.

The question arose whether Article 18 must be interpreted as meaning that in case of gender-
based discrimination the compensation or reparation for the loss and damage sustained by
the victim in order to be dissuasive requires “over and above damages by way of reparation
the award of punitive damages”.

In its judgment in Arjona Camacho (2015) the Court did not go into the scope of the dissuasive
effect but simply referred to its previous case-law which never stated that it was necessary to
recognize punitive damages as an integral part of adequate compensation. It seems that the

% Von Colson, supra note 91, at para 23: in case of unlawful discrimination the sanction must be such as to guarantee “real
and effective judicial protection”; moreover “it must have a real deterrent effect” on the employer.

97 See e.g. Draehmpael, case C-180/95, judgement of 22 April 1997, at para 39: “sanctions for guaranteeing that the objective
of the Directive on Equal Treatment is attained must have a “real dissuasive effect”; Firma Feryn, case C-54/07, judgment of
10 July 2008, paras 38-40: sanctions applicable to breaches of national provisions adopted in order to transpose the Directive
must be “effective, proportionate and dissuasive”. In most countries, however, damages awarded in gender discrimination
cases are considered as being to low to constitute real compensation (and they certainly lack any deterrent effect). This is
even more so for non-pecuniary damages which courts in some countries are reluctant to apply. The dissuasive effect seems
to be particularly limited in discrimination practices of larger companies, even if they know that they might become liable to
make a lump sum payment. Furthermore monetary remedies of restorative nature do not necessarily reflect the aspirations
of complainants to removal of barriers and reinstatement to the position lost. For insight and valuable data K. WiapascH, The
Sanctions Regime in Discrimination Cases and its Effects, published by Equinet, the European Network of Equality Bodies,
2015.
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Court considers the deterrent effect as an implicit consequence of awarding effective
compensation without this involving additional separate sums being awarded aimed solely at
having a deterrent effect®,

Nevertheless, in the final paragraphs of its judgement, the Court made express reference to
Article 25 of the Directive 2006/54 which “grants member States the option of adopting
measures which seek to penalize discrimination on grounds of sex in the form of compensation
paid to the victim”. Thus the Court noted: “Article 25 of the Directive allows but does not
require Member States to take measures providing for the payment of punitive damages to
the person who has suffered discrimination based on gender”. And added, with a clearly
limiting intent: “in the absence of a provision of national law making possible the payment of
punitive damages to a person injured by discrimination on grounds of gender, Article 25 of
Directive 2006/54 does not provide that a national court can on its own require the person
responsible for the discrimination to pay such damages”®°. It is for the legislator, not the judge
to set the conditions for “dissuasive” enforcement tools.

14. Punitive damages as incentives for individual actions in antitrust cases: a step towards a
new litigation culture?

The statements in the Arjona Camacho are of interest because they bring to mind the
discussion on civil remedies and deterrence in the field of unfair competition.

In its seminal judgement in Courage v. Crehan (2001) the European Court of Justice
established that in order to protect the rights and obligations created by Article 81 EC [now
Article 101 TFEU] Member States have to provide a remedy in damages for losses caused by
anticompetitive practices like cartels or abuse of dominant position®.

98 Case C-407/14 judgment of 17 December 105. For comment M. A. BALLESTER PASTOR, Reparation and penalties in
discrimination cases, Barcelona, 6 May 2016, accessible at www.era-comm.eu-04-Remedies; Ip, Challenges to the
Effectiveness of the Protection against Indirect Discrimination on the Ground of Sex in Spain, in Anti-Discrimination Law in Civil
Law Jurisdictions, B. HAVELKOVA - M. MoEscHEL (eds.), Oxford Univ. Press, 2019, pp. 276 ff. The principle that measures like
liability in damages chosen by the Member States must have a real deterrent effect did not remain confined to the field of
anti-discrimination. Rather, it was developed into a general principle of European law limiting the discretion of the legislatures
and courts of the Member States. See for example Directive 2011/83/EU on consumer rights pursuant to which Member
States shall ensure that adequate and effective means exist to ensure compliance with this Directive and that penalties be
“effective, proportionate and dissuasive”.

99 At paras 40 and 43. For a similar provision on dissuasive compensation see Article 10 of Directive 2010/41/EU on equal
treatment in self employment. In the United States punitive damages in employment discrimination cases have first become
available in 1991 with an amendment to Title VII of the Civil Rights Act of 1964. A spectacular punitive damage case is Amy
Velez & others v. Novartis Pharmaceuticals Corp., a gender discrimination class action representing 5600 female employees.
See the decision of 30 November 2010 of the District court of the S.D.N.Y.

100 Case C-453/99, judgment of 10 September 2001. Courage, a brewery holding a 19 % share of the UK market and Grand
Metropolitan, a company with a range of catering and hotel interests agreed to merge their leased public houses (pubs). To
this end, their respective pubs where transferred to IEL, a company owned in equal shares by Courage and Grand Met. An
agreement concluded between IEL and Courage provided that IEL tenants had to by their beer exclusively from Courage.
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In the Courage ruling the Court argued as follows:

“The full effectiveness of Article [81]of the Treaty and, in particular, the practical effect of the
prohibition laid down in Article [81(1)] would be put at risk if it were not open to any individual
to claim damages for loss caused to him by a contract or by conduct liable to restrict or distort
competition”.

“Indeed, the existence of such a right strengthens the working of the Community competition
rules and discourages agreements or practices, which are frequently covert, which are liable
to restrict or distort competition. From that point of view, actions for damages before the
national courts can make a significant contribution to the maintenance of effective
competition in the Community”°?,

The jurisprudence stressing the need for effective redress for victims of competition
infringements was further developed in Manfredi (2006) — an antitrust damages action for
overcharges suffered by policy holders due the increases in the cost of insurance premiums
under an agreement between automotive insurance companies - where the Court said that
whenever there is a causal link between the prohibited agreement or practice and the harm
suffered, damages can be claimed!®.

The right of private parties to bring damage claims [as a matter of EU law] is thereby seen as
an important tool to create and sustain a competitive economy. However, the risk/reward
balance in antitrust litigation is skewed against bringing actions. The uncertainty of the
outcome in many cases means that the potentially high costs are not necessarily balanced by
correspondingly good prospects of recovery. Therefore there is a perceived need to encourage
actions through measures which have the effect of providing incentives to litigation. Such
measures include the availability of exemplary or punitive damages.

In the Manfredi case, when directly asked by a national court whether EC competition law
required Member States to provide for “particular damages, such as exemplary or punitive
damages” in pertinent cases in order to achieve an effective level of private enforcement, the
European Court of Justice cautiously responded that “in the absence of Community rules
governing the matter it is (...) for the domestic legal systems to set the criteria for determining
the extent of damages.” It then added that “if it is possible to award exemplary or punitive
damages, in actions founded on domestic law, it must also be possible to award such damages

With the Court's judgment in Courage a “right to damages” is available not only to individuals (i.e. companies) against the
Member States, but also to individuals against each other as a result of the direct effect of Article 81 EC (now Article 101 of
the Treaty on the Functioning of the European Union). On the (ultimately not very successful) efforts to translate this
groundbreaking step into an effective private enforcement system of EU competition law, V. MiLuTiNnovic, The “Right to
Damages” in EU Competition Law: From Courage v. Crehan to the White Paper and beyond, Kluwer International, 2010.

101 At paras 26 and 27.

102 Manfredi v. Lloyd Adriatico Assicurazioni & others, cases C- 295-298 /04, judgment of 13 July 2006. For the broader picture,
A. Tizzano, Il ruolo dei consumatori nel diritto antitrust alla luce della giurisprudenza della Corte di giustizia, in Rivista italiana
antitrust - Italian Antitrust Review, 2016, pp. 17 ff.
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to similar actions based on Community competition rules”%3, The rule that only compensatory
damages are appropriate in civil lawsuits, no longer seemed to be the vital principle.

Indeed, the advantages of punitive damages have been enforced by globalisation and the
existence of multinational companies for which compensatory damages lack any deterrent
effect, given the low number of individual law suits. Certainly, punitive damages present some
delicate issues in terms of application. These problems can be solved by appropriate
regulation, requiring for example that the power to award such damages is based on typical
and predictable circumstances and the amount be limited and proportionate.

As a matter of fact, recent years have seen a certain level of acceptance by national continental
legal systems of punitive damages. In France a review of the Civil Code has been considered in
order to incorporate punitive damages into liability for damages!®. Various countries on the
Continent, including Spain, Belgium, France, Germany and Italy have begun to recognize and
enforce American judgements involving punitive damages. A step that can be considered as
an implicit recognition of their legitimacy!®. In its celebrated decision of 2017 in favour of
enforceability in Italy of foreign decisions granting punitive damages, the Joint Divisions of the
Italian Supreme Court (Court of Cassation) noted: “more than one provision of the Italian
legislative framework already attributes to damage compensation a scope that goes far
beyond the mere reparation of the prejudice suffered by the victim; recent case-law on the
matter excludes the incompatibility of the punitive scope of civil liability with the Italian legal
system”. On these premises the Court recognized that civil liability may serve different
functions: it primarily grants compensation to the injured party in line with the previous
connotation of civil liability as restoration of patrimonial loss, but it may also ensure
deterrence and sanction the wrong doing of the tortfeasor'°®.

103 Byt advised national courts “to take the steps necessary to ensure that claims under competition law do not give rise to
unjust enrichment”. The availability of punitive (or exemplary) damages is well established in England, at least in certain
categories of cases. On their practical relevance, the judges' attitude to award them and their limited amount as compared
to the US experience, see J. Goukamp — E. KATSAMPOUKA, Punitive Damages in Action, in Oxford Journal of Legal Studies, 2018.
104 C.P. MAHE, Punitive Damages in the competing reform drafts of the French Civil Code, in L. MEURKENS-E. NORDIN (eds.), The
Power of Punitive Damages: Is Europe Missing Out?, Intersentia, 2012, pp. 253 ff.

105 On the different stances taken by the courts in various European countries, C. VANLEENHOVE, A Normative Framework for
the Enforcement of U.S. Punitive Damages in the European Union: Transforming the Traditional “No pasardn”, 21 Vermont
Law Review, 2016, pp. 347-403. On the growing trends accepting deterrence as a function of damages awards in certain fields
of substantive law, BARIATTI ET AL. (eds.), Punitive Damages and Private International Law: State of the Art and Future
Developments, Kluwer, 2019.

106 The Court also stressed that in order to be recognized and enforced in Italy decisions awarding punitive damages must
comply with three requirements: a) they must be anchored in a normative source in the State of origin; b) they must be
predictable; c) and proportionate to the extend of the recklessness and disregard shown by the tortfeasor's conduct. For
discussion E. D'ALESSANDRO, Recent trends in enforcing U.S. damages awards in Italy, 22 Zeitschrift fiir Zivilprozess International,
2017, pp. 77 ff. Proportionality is a crucial requirement also for the French Cour de Cassasion. In its decision of 1 December
2010, No. 09-13303 the Court stated that: “If acondemnation to pay punitive damages is as such not contrary to public policy,
it is otherwise when the amount of damages is clearly disproportionate compared to the harm suffered and the contractual
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European law, however, still sets its primary objective as being the ability of the victims of
unlawful practices to receive “full compensation”. The deterrence function of liability is
relegated in the background.

Quite emblematically the Directive 2014/104/EU in setting rules for anti-trust damages actions
has put its focus on the objective of compensation requiring Member States to ensure that
“any natural or legal person who has suffered harm caused by an infringement of competition
law is able to claim and to obtain full compensation for that harm”. And to emphasize the
underlying view of damages as properly a compensatory instrument, the same provision
added that the mentioned objective should “not lead to overcompensation, whether by
means of punitive, multiple or other types of damages”?’. The ambitious goal that once an
infringement of European or national competition rules has taken place, each injured party
must be able to seek compensation, i.e. to start litigation before national courts against the
author(s) of anti-competitive behaviour, however, can hardly be achieved without incentives
and deterrence-oriented instruments. The harm caused to certain categories of individuals like
indirect purchasers and consumers who stand at the very end of the distribution chain, in the
great majority of cases is of scattered and low impact (particularly when antitrust overcharges
or past down to them). Lacking support to bring enforcement actions these victims have
limited resources and weak interest to seek damages as merely compensatory measure
because of the nature and the extent of the harm and, most importantly, because the cost-

breach”. Clearly disproportionate the Court found a 1.460.000 USD punitive award ordered by the Supreme Court of
California, in addition to 1.8 million USD compensatory damages against a French manufacturer for non performance of a
826.000 USD deal concluded with American purchasers. For comment and background analysis, M. PARKER, Changing Tides:
The Introduction of Punitive Damages Into the French Legal System, 41, Georgia Journal of Int'l & Comp. Law,2013, pp. 389
ff.

107 Article 3, paras 1 and 3 of the Directive. See also Recital 13. During the preparatory work of the 2014 Damages action
Directive, the Commission in their Green Paper of 2005 tried to find a solution that could accommodate the restorative nature
of “damages claims” with there deterrent effect. As one of the measures to enhance private competition law enforcement,
the commission mentioned the possibility of doubling damages for the most serious category of antitrust infringements,
namely horizontal cartels. The proposal found widespread criticism, especially from the interested stakeholders, for serving
deterrence and for trying to bring a US-style litigation system to Europe. The proposal was eventually abandoned. Among
scholars, some are arguing that there are other policy issues, such as workable collective redress mechanisms and funding
instruments, that make the adoption of punitive damages undesirable. E. SAHIN, The (Infamous) Question of Punitive Damages
in EU Competition Law, 2016, available at SSRN: https: //ssrn.com/abstract- 2877631. As to the principle of effectiveness
repeatedly mentioned in the Recitals in connection with the right to damages see P. WEIGERL, Effective judicial protection and
damages in EU law: the case for the deterrent effect, PhD thesis, University of Oxford, 2017, who argues (effectively) that the
prohibition of over compensation is inconsistent with the aim at achieving a sufficient level of deterrence, and, ultimately,
incompatible with the principle of effective judicial protection and the principle of effectiveness. On the other hand, it should
not be ignored that the Directive has taken important innovative steps which derogate general principles and rules in the
domestic legal order of several Member States, in matters of access to evidence, limitation periods, consequences of passing-
on and rebuttable presumption that cartels cause harm. On their impact see the Court of Justice's decision of 28 March 2019
in Cogeco, Case C- 637/17. For analysis of its implementation, B. RobGer — M. S. FERRO, The Antitrust Damages Directive:
Transposition in the Member States, Oxford Univ. Press, 2019.
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benefit of the claim is negative. Without victims actively engaging in private litigation it is very
likely that anti-trust infringers will avoid responsibility for their wrong doing, and even less be
deterred from breaching the law in the future. The fact is that the system is still not particularly
equipped to tackle the collective dimension of individual prejudice and the collective effect of
the (alleged) breach in mass harm situations®®, Enforcement in the field of competition law
continues to depend heavily on the role played by public bodies - the European Commission
and the national competition authorities - vested with special powers and using special
procedures with the key objective to create a deterrent effect through the imposition of fines:
a system in part “spectacular”, as the fines continue to rise astronomically, with amounts in
the hundreds of millions of euros now commonplace, but in part also largely ineffective as the
number of proceedings and therefore the frequency of these fines remain quite low%°,

15. Collective redress in the European landscape of litigation and civil recovery: in search of
a prominent role.

Europe is facing important challenges, both legal and cultural, also on the strictly related and
equally contentious and divisive topic concerning the availability and type of collective redress
mechanisms to introduce in its civil justice systems.

Europe's supranational Courts through their vigilant activism have developed a rich body of
principles, rules and guarantees strengthening the right of access to courts, the right to judicial
protection, the right to an effective remedy, but what are the adequate procedural and
remedial tools to vest those right with the required effectiveness and practical availability
when illegal practices affect the interests of a vast number of individuals and illegal conduct

108 Because no agreement could be reached on the kind of collective action to allow, the Directive did not include provisions
on collective redressed mechanisms. These mechanism though, are the main, if not the only tool for small-stakes actions in
court, as pursuing them individually is financially unfeasible. For critical analysis of the compensation approach, Z. Juska, The
Effectiveness of Anti-trust Collective Litigation in the European Union: A Study of the Principle of Full Compensation, 49
International Review of Intellectual Property and Competition Law, 2018, pp. 63-93.The problem with private damages actions
is also that they may reduce the attractiveness of Leniency programs for cartel participants if their cooperation with the
competition authorities increases the chances that the cartel's victims will bring successful suit. The Directive at Article 6 (6)
prevents the use of leniency statements in subsequent damages actions before national courts.

109 For those remarks, J. BAsepow, Damages Action for Breach of Competition Law: The Contest Between National Judiciaries
in the EU, in Rivista di diritto internazionale privato e processuale, 2017, p. 650. Examples of multi-million fines in THIEDE, Fine
to follow-on, supra note 62, 242. To further strengthen public enforcement of EU competition law the “Directive 2019/1/EU
of 11 December 2018 to empower the competition authorities of the Member States to be more effective enforcers ad to
ensure the proper functioning of the internal market” was recently published.

Private enforcement relies heavily on public enforcement. The great majority of private actions are follow-on damages actions
where an infringement has been established by a competition authority, and are corporate damage claims. For data and
discussion, J.F. LABORDE, Cartel damages actions in Europe: How courts have assessed cartel overcharges, in Concurrences
Review, 4-2019. One effective solution that has evolved in the EU is aggregation by bundling claims through a specialized
company or entity. The approach results in a de facto collective claims enforcement without being a form of collective redress.
T.ScHREIBER - M.SEEGERS, Collective or class actions and claims aggregation in the EU: The claimant's perspective,
globalcompetitionreview.com, 2020.
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violates statutes and regulations designed to further important social policies. Difficult choices
are bound to these and other issues, and ultimately the more general and crucial question is
broughtinto play of what is the role and purpose of the institution of “civil litigation” in present
times. Should civil actions serve public functions of policy implementation or should law
enforcement not go beyond the objective of enforcing private legal rights, leaving the task of
punishing the wrong-doers to criminal law and administrative sanctions.

Over the years these topics have received considerable attention not only at the national level,
where collective redress mechanisms have been introduced!??, covering specialised fields like
discrimination law!! and consumer law, with qualified organisational entities as preferred
actors in opt-in systems where individuals have to choose to be involved in the proceeding*?.
Also Europe's supranational policy makers have actively been part of this process and their
view on collective redress, the way in which the pertinent mechanism should be designed, the

110 For an overview C. J. NAGY, European Models of Collective Actions, Springer, 2019; A.Nuyts — N. E. HATZIMIHAIL (eds.), Cross-
Border Class Actions. The European Way, Sellier, 2014. The European models of collective redress, in general, lack all or at
least most of the incentives and structural dynamics of US class actions such as contingent fee arrangements, the American
rule of costs, liberal discovery, punitive damages, and the opt- out mechanism. Standing, in general, is limited to non-profit
organizations, and opt-in limits class size and is notoriously inadequate to serve “negative-value” claims.

111 Input comes from the European lawmakers; in particular, the new generation of EU discrimination law of the 2000's seek
to facilitate litigation by supporting or encouraging the involvement of a broad range of actors next to individual victims. See
the Race Equality Directive 2000/43/EC and the Gender Equality Employment Directive 2006/54/EU. Article 7(2) of the Race
Equality Directive states: “Member States shall ensure that associations, organizations or other legal entities, which have, in
accordance with the criteria laid down by their national law, a legitimate interest in ensuring that the provision of this
Directive are complied with, may engage, either on behalf or in support of the complainant, with his of her approval, in any
judicial or administrative procedure provided for the enforcement of obligations under this Directive”. Collective actors are
not allowed to act on behalf of claimants without their approval. Equality bodies at the national level are generally not allowed
to initiate legal proceedings. On the impact of the Directives, E.MUIR AND OTHERS (eds), How EU law shapes opportunities for
preliminary references of fundamental rights: discrimination, data protection and asylum, EUI Working Papers, Law 2017/17.
Among the important findings of the various national contributions is that “there is still the lack of a strong litigation culture
in most countries in continental Europe”. In some countries, Germany for example, “anti-discrimination associations have
not really been active to use the little room granted to them”. Trade unions largely refuse to be involved in anti-discrimination
litigation. Anti-discrimination law remains overly centered on individual litigation. When associations have the right of access
to courts and even may act in court regarding discrimination affecting an undetermined group of people, as it is the case in
Italy, they face the barrier to be included in a special list approved by the government which implies fulfilling several other
conditions. Collective actors may play a more important “hidden” role in creating the circumstances for litigation without
being formally involved, through legal advice and financial support. Like in other fields, the role of collective actors
strengthened by anti-discrimination law has come under pressure and criticism as economic actors predicted “a flood of
litigation by rejected job applicants and/or abuse of the possibilities to litigate”. Also at the level of academic writings some
expressed the fear that anti-discrimination litigation would unduly restrict the principle of private autonomy; there was also
concern it would lead to high damages award as in the Anglo-Saxon nations.

112 While there is still a marked preference for the opt-in system, some Member States have started to adopt the opt-out
mechanism in selected fields —e.g. the UK Consumer Rights Act 2015 — others have adopted a mixture of both. In the UK opt-
out has played a significant role in the context of anti-trust litigation (e.g. the Mastercard, Trucks and Forex cases). See UK
Competition Class Actions: An overview of national case-law in the first 5 years, Anti-trust Publication and Events, 15 October
2020, and the UK Supreme Court judgment of 17 June 2020 in the Visa/Mastercard “Interchange Fee” Litigation [2020] UKSC
24,
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remedies they should provide and the areas to be covered, deserves to be briefly illustrated.
Two factors are key to understand the proposed solutions. On the one hand, a still deeply
rooted individualistic conception of justice with a civil adjudicative process marked by a liberal
political philosophy in which the individual is free to sue or not to sue, to defend himself or
not, and during the course of litigation, to choose which terms and which procedural devises
are ideal to argue his case and present the facts and law. The strong preference for the opt-in
system of collective redress is a tangible sign of this attitude!!3. On the other hand there is
what can be labelled as “ American class action phobia”. Quite tellingly the European
Parliament Resolution of 2012 on “Towards a coherent European approach to collective
redress” strongly emphasized that "Europe must refrain from introducing a US-stile class
action system”!4, On its part, the European Commission in launching its “New Deal for
consumers” in April 2018 to boost consumer protection in the Union assured potentially
concerned interest groups that “the European model [of collective redress] has strong
safeguards and is distinctively different from US-style class actions”*>,

From this viewpoint the 2013 Recommendation of the European Commission*!® expected
Member States to adopt the following main principles of collective redress mechanisms:

1) as a general rule collective redress claims should be pursued on ad opt-in basis,
requiring the express consent of victims. Any exception to this rule should be “duly justified by
reasons of sound administration of justice”;

116

2) the system of collective redress should cover both injunctive and compensatory
collective redress actions;
3) in terms of standing two types of collective redress mechanisms were envisioned: a)

group actions brought jointly by natural and legal persons who claim to have suffered harm;
b) representative actions brought by ad hoc certified entities or representative entities
designed in advance.

As safeguards to avoid the development of abusive litigation “such as the U.S class action
system” the Recommendation listed among others: a) contingency fee should not be
permitted. But if a Member State allows for such a reimbursement model, it should be subject
to appropriate national regulation; b) punitive damages must be prohibited in collective

113 For a thoughtful analysis G. WAGNER, Collective Redress - Categories of Loss and Legislative Options, 127, Law Quarterly
Review, 2011, 55-82; G. PaiLLi— C. PonciBO, Legal culture and judicial collective redress: The Italian experience, 21 Zeitschrift
fiir Zivilprozess International, 2016, pp. 31-55.

114 See the opening statements in Section 1 of the Resolution (SEC (2011)) 0173.

115 A New Deal for Consumers: Commission strengthens EU consumer rights and enforcement, Section 2, “Representative
action, the European way”, Press Release, 11 April 2018.

116 See the June 11, 2013 Commission Recommendation on common principles for collective redress mechanisms in the
Member States concerning violations of rights granted under Union Law, (2013/396/EU) in Official Journal of the European
Union, 26 July 2013. For a thoughtful critical discussion of the proposals see, Statement of the European Law Institute on
collective redress and competition damages claims, September 10, 2014.
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redress claims; c) the “loser pays” principle is a central safeguard against abusive litigation; d)
there must be limitations on third party funding. The funder should be free from conflict of
interest, not interfere in the development of proceedings and their outcome, and there should
be sufficient funds to support the legal action.

The same policy preferences shape the 2018 Proposal of the Commission for a new Directive
on representative actions for the protection of the collective interests of consumers!!” with
the important change that the focus of the proposed model is on “representative actions”
without any reference to “group actions”, and standing limited to non-profit “qualified
entities” designated by the Member States. Now the policy choices are echoed in the June 30,
2020 agreed text of a Draft Directive on representative actions for the protection of collective
interests of consumers” in a wide range of areas*®.

“Qualified entities”, meeting strict requirements!!® have standing to bring on behalf of groups
of consumers a representative action for injunction and redress. The preference is for the opt-
in system, but Member States can choose to adopt an opt-out system or a combination of
both. Redress measures include repair, replacement, price reduction, reimbursement and
compensation'?°, Punitive damages are banned from the remedial scene in spite of the
deterrence narrative in the Recitals of the Directive. In the Drafters view they “should be
avoided to prevent misuse of representative actions”'?!. Other “safeguards” designed to
prevent and limit “abusive” lawsuits “which could hinder the ability of businesses to operate
in the internal market” include the “loser pays” principle, strict and ongoing control over third
party litigation funding, the non-profit making character of the group representative and its
independence from”any person who may have an economic interest of pursuing actions of
collective redress in the relevant area”??2, There seems to be a lack of awareness that some of
these “safeguards” rather easily can turn into obstacles to effective access to justice frustrating
the already reduced potential of the proposed collective redress instrument!?3. The fact of the

117 European Commission, Proposal for a Directive on representative actions for the protection of collective interests of
consumers, and repealing Directive 2009/22/EC, COM. (2018) 184 final.

118 See the agreed text in Council of the European Union, Inter-Institutional File: 2018/0089 (COD. Annex 9223/20). The
Directive is designed to cover a broad range of areas including financial services, travel and tourism, energy,
telecommunications, data protection and health in addition to general consumer law. Environment was mentioned in
previous drafts. See Article 2 and reference to Annex 1.

119 See the list of requirements in Article 4. In addition Article 4 (a) contains detailed provisions on information and monitoring
of qualified entities to bring cross-border representative actions.

120 See Article 5 (b) (redress measures) of the Directive.

121 Recital 4 and 15a: “this Directive should not enable punitive damages being imposed on the infringing traders”, despite
Recital 2 mentioning “the purpose to improve deterrence of unlawful practices”. The concern linked to the risk of introducing
punitive damages were raised mainly by the industry that believes that there is a major risk of black-mailling or of bankruptcy
in case of litigation.

122 See Articles 4,7, 8 (a) of the Draft Directive.

123 1t should be quite clear that the application of the “loser pays” principle might act as a disincentive to the use of collective
redress. See the critical remarks in Statements of the European Law Institute, supra note 116.
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matter is that Europe's policymakers are still not particularly at “ease” with the challenges of
judicial protection of diffuse, collective, and fragmented rights and interests in mass tort
situations. Europe's envisioned model of collective redress actions is far from encouraging
mass opt-out litigation backed by entrepreneurial litigation funders and with the flexibility of
individuals acting as representatives. The challenges in this field expect less cautious and less
conservative responses from domestic lawmakers?4,

16. The right to an effective enforcement of civil judgements and orders as an integral part
of the right of access to the courts. The lessons of the European Court of Human Rights.
Moving into less contentious territory, the final remarks are on the topic of enforcement of
civil judgements and orders.

If law is to make a difference in the real world enforcement is crucial.

Just and efficient judicial systems cannot be closed within the process of adjudication, i.e. the
process in which in the court proceedings the existence of right and obligation of the parties
is determined and the appropriate remedy applied. The issues of quality and efficiency within
the justice system call for mechanisms meeting the challenges of effective enforcement of civil
judgements and orders.

Important lessons in this regard come form the case-law of the European Court of Human
Rights who's decisions — it is worth re-emphasizing — set out principles requirements and
standards to which the legal systems of a broad community of (over forty) States, including all
the EU member States, must conform.

In its landmark decision of March 19, 1997, Hornsby v. Greece, the European Court of Human
Rights highlighted that:

“Article 6, par. 1 [of the European Convention for the Protection of Human Rights and
Fundamental Freedoms] secures to everyone the right to have any claim relating to his civil
rights and obligations brought before a court or tribunal; in this way it embodies the “right to
a court”, of which the right of access, that is the right to institute proceedings before courts in
civil matters, constitutes one aspect. However, that right would be illusory if a Contracting
State’s domestic legal system allowed a final, binding judicial decision to remain inoperative
to the detriment of one party. It would be inconceivable that Article 6, par. 1, should describe
in detail procedural guarantees afforded to litigants — proceedings that are fair, public and
expeditious — without protecting the implementation of judicial decisions; to construe Article

124 The Directive in Recital 15b offers Member States the option to provide for an opt-in or opt-out mechanisms, or a
combination of both. Recent national statutes intended to improve and modernize collective redress mechanisms,
unfortunately continue to rely on the inefficient opt-in principle even if past experiments have shown its inability to attract a
sufficient number of victims to make an action economically feasible. It is the case of Italy's 2019 revised statute on “class-
actions”. For insight and thoughtful discussion B. Zurri, The Italian Class Action Reform: a Conservative Revolution, in
Zeitschrift fiir Zivilprozess International, 2020.
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6 as being concerned exclusively with access to a court and the conduct of proceedings would
be likely to lead to situations incompatible with the principle of the rule of law which the
Contracting States undertook to respect when they ratified the Convention. Execution of a
judgement given by any court must therefore be regarded as an integral part of the “trial” for
the purposes of Article 672>,

National legislators and State authorities are advised that the concept of “trial” has to be given
a substantive rather than a formal meaning and that the determination of civil rights and
obligations covers all proceedings — proceedings on the merits as well as enforcements
proceedings — the outcome of which is decisive for such rights and obligations.

In the Court's subsequent case-law the right to effective enforcement has being refined and
integrated on three major points.

a) In a series of decisions the Strasbourg Judges clarified that the “reasonable time”
requirement of Article 6, para 1, applies to enforcement proceedings as it applies to
proceedings on the merit. The guarantees afforded to individuals under the Convention cannot
be confined to individuals merely having their rights determined without being able to enforce
them, otherwise a purely theoretical and ineffective system would have been created. The
“determination of a civil right” is completed at the moment when the right asserted becomes
effective and the enforcement procedure may be decisive for the effective exercise of the
applicants rights'?6;

b) On various occasion the Court has linked the issue of enforcement of civil judgements —in
particular the enforcement of money judgements - to the provision of Article 1, Protocol 1 to
the European Convention on Human Rights which deals with the peaceful enjoyment of
“possessions” (in the French official versions: biens). For the Court also a claim can constitute
a “possession” (bien) within the meaning of the mentioned provision, if it is sufficiently
established to be enforceable. The impossibility for a party to obtain execution of a judicial
decision which provides the party with an enforceable claim constitutes an interference with
his right set out in Article 1 of Protocol 1'%;

c) Finally, the Court reminds States that money restoration is not suitable for every right
emerging in sensitive areas of substantive law. A debtor who refuses to comply with a court
order should not nurture the certainty that no coercive instrument like money penalties,

125 At para 40. J. vaN COMPERNOLLE, Les effectivités d'un nouvelle garantie du procés equitable: le droit a I'éxecution du jugement,
in Studi in onore di Giuseppe Tarzia, Milano, 2005, |, pp. 653 ff.

126 Bentham v. Netherlands, judgment of 23 October 1985 at para 32; Guincho v. Portugal, judgment 10 July 1984 at para 39;
Silva Pontes v. Portugal, judgment of 23 March 1984, at para 29; Zappia v. Italy, judgment of 19 August 1996, at para 16;
Romanczyk v. France, judgment of 18 November 2010, at para 12.

127 A good example is Burdov v. Russia, judgment of 7 May 2002. See also the pilot judgment of 15 October 2009, Ivanov v.
Ukraine, pointing to Ukraine's systemic problem of non-execution of national judgments and Burmych and others v. Ukraine,
the highly controversial judgment of 12 October 2017, dealing with non-execution of the /vanov pilot-judgment.
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astreintes or contempt of court sanctions, will be resorted to in order to bend his will*?2, The
purpose of these instruments is not to magnify the dignity of the courts but to uphold the
fundamental supremacy of the law by protecting the administration of justice from improper
interference and abuse.

Nicold Trocker
Emerito dell’Universita degli Studi di Firenze

128 See Pini and others v. Romania, judgment of 22 June 2004: failure to enforce a final adoption order. The Court of Human
Rights has also used substantive rights like the right to respect for private and family life guaranteed by Article 8 of the
Convention to develop enforcement tools of judgments and orders concerning the relationship of parents and children on
marriage breakdown, or other family crises. See e.g. Silvester v. Austria, judgment of 3 April 2003; Sophia Gudrun Hansen v.
Turkey, judgment of 23 September 2003. For the broader picture and a detailed account N. TROcker, The Right to an Effective
Enforcement of Civil Judgments and Orders: Lesson from the Case-law of the European Court of Human Rights, in Comparative
Studies on Enforcement and Provisional Measures, R. STURNER — M. KAWANO (eds.), Tlbingen, 2011, pp. 21-48.
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